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description premises grantedthe in deed, appearIn a if clearlythe intended to be
satisfactorily any description,partand from of and otherthe circumstances of

description are mentioned which applicable premises,are not to such the
grant defeated,will not be rejectedbut those circumstances will be false oras
mistaken.

land,The defendant a of 330,owned lot known as purchasedNo. which he of
byone feet;S. It was bounded passage-way, twenty-firenorth a byeast lot

329, twenty-six feet;No. one by street,hundred and Merrimack twenty-south
feet; by 331,fire and twenty-sixwest lot No. one andhundred feet. He con-

veyed plaintiff, possession takingit to the who went into on the deed. The
description plaintiffin the gavedeed theto the correct boundaries on the

south,north lengthand the correctlyand also of the lines on the east and
west; 347,but it 329,stated the on the eastlot to be No. instead of and on

349,the west to be ofinstead 331. statedIt also that it was the same lot
—conreyed Held,byto him S. that the error in the numbers of the lots bound-

ing on the and ralidity deed,east west did not affect the of the and thethat
damagesdefendant was not liable warranty.for on his corenants of

Covenant. Defendant defaulted. Motion for assessment of
damages.

The factsfollowing On tho 25th ofappeared: day September,
1849, Frederick to theconveyed defendant,Smyth war-by

Manchester,rantee a lot of indeed, land in said andcounty,
described as :follows

“ A certain or oftract situated inpiece land, said Manchester,
bounded and follows,as to wit: ameasuring northerly by passage-

feet; lotway, twenty-five 329,No. one hundred andeasterly by
feet; Merrimacktwenty-six by street, feet,southerly twenty-five

and lot No. one hundredby 331, and twenty-six feet,westerly
the lot lotas No. as marked on the330,knownbeing Amoskeag

with theManufacturing Company’s to aplans, buildings, subject
to Elliott,John S. of said ofManchester, seven hun-mortgage

dred and dollars and cents.”twenty-two sixty-eight
That the defendant sold the bysaid lot to but hisplaintiff,

“itdeed described as A orfollows: certain lot of land,parcel
in said Manchester,situated and bounded and described as fol-

to on arlows, between ManchesterNortherlywit: passage-way
feet;streets,and Merrimack one hundredtwenty-five easterly
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the Amos-feet, 347,and laid onlot Ho. as downtwenty-six by
Merrimackfeet, bykeag southerly twenty-sixCompany’s plan;

lot Ho.feet,street, byand one hundred andwesterly twenty-six
— Fred-349, on said the tomesamebeing conveyed byplan

erick Smyth.”
of seizureThe covenantsdefendant’s deed contained the usual

thatincumbrances,free allin that the were fromfee, premises
same, andthe defendant to sell andhad good right convey-the

thewill and defend the same to the againstwarrant plaintiff
on execu-all theclaims and demands of Thepersons. plaintiff,

the first de-into ofdeed,tion of went possessionthe defendant’s
hassince, andin everlot,scribed and has remained possession

been attached bysuit. It hasattached the same in this .also
lot described iúthe defendant. Thevarious other creditors of

348, street,Merrimack exceptthe deed is lot Ho. ondefendant’s
saidthat that to the defendant by Smythlot notwas conveyed

— lot 348 Thethe defendant had no title of Ho. whatever.
to bedeed also lot Ho. the lot intended330,describes conveyed,

of the defend-considerationon the north south ends. Theand
ant’s to the sum named indeed the 1100,wasplaintiff although$
the deed is $1000.

O. and N. for theW. Olarhe 8. Bell, plaintiff.
the con-is,The main that arises in this case Doesquestion

thethe to plaintiff—in the deed of defendantcluding expression
“ —the him Frederick Smyth” oper-same to bybeing conveyed

de-The particularate to thecontrol preceding description?
landa tract of inthe deed describesin the first ofscription part

whethertheterms, concludingdistinct and and phrase,explicit
anlimitation,a isa or as entirelyintended as further description

theland described. Takingto theand does noterror, apply
330.lot Ho. Theit not toapplywilltogetherwhole description

the de-this lotno other. To348,lot Ho. andlot described is
must beintended to beno title. The land grantedfendant had

tractand thethe when particularascertained from description;
the andterms,is in and grantorof land clear expressgranted
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thatthose him are from anotherunderclaiming estopped saying
6 N. H. 205.Morse,tract intended be Bell v.to granted.was

v. BrewThe rule to be is laid in Brewdowndistinctlyapplied
et rule Benedict8 Roster 489. The same is in v.ah, expressed

;332;11 2Conn. Ela N. H. 175 Smith v.Qard,v.Graylord,
y.;;14 Pick. 128 Bell 6 N. H. 205Morse,v. WhiteStrong,

9 IT. citedN. and cases there cited. Also the cases126,Gray,
y. y.at in 8 501-510;Brew Brew, Fosterlength Harvey

y.; 9 482.Mitchell, White,11 Foster 575 Emerson Foster
ofreason his of title to the theland defend-By described,want

■ant becomes liable on his tocovenants, and must theanswer
“for the he has sustained When oneplaintiff damages thereby.

has ofdivers of oneland,with whichconveyed, warranty, pieces
did itnot that he bound hishim, byto held wasbelong was war-

in 459;relation to that Leland 10 Mass.ranty piece.” Stone,v.
Barnes v. IT.5 N. 264.Leonard,

The title the should be the considera-failing,whole damages
tion 174;and the 2 H.Leavitt,interest. v. N.paid, Moody
Ela ;2 2Qard, Hobbs, ;v. N. IT. 175 Marston Mass. 433v.

108;Gaswell 4 8Wendell, Walter,v. Mass. Nichols v. Mass.
243; 531; 229;1 Foster Brew 5Towle,v. Foster Wilson v.

;15 N. H. 176 Parher v. Brown.Wilson^
The thetrue consideration is measure of anddamages,paid

not that the deed. 4Shattuch,in Morse v. N. H.expressed
229; 249; Little,v. 17 Mass. 14Scott, v.Wilhinson Shepherd

; ;Johns. 210 Bennison,v. 4 Johns. 23 Merwine,Wade v.Hep
11 280;Pick. Pritchard 5 N. H. 266.Brown,v.

J.Eastman, The of land in a deed is to be sodescription
asconstrued to if the intention ofeffect, to thegive possible,

2J.; ;Bac. Litt.Grant, 146;Roll. Abr. 65parties. Abr., Co.
;v. 4 196 4Worthington Mass. Lush v. Wend.Hylyer, Druse,

;319313, 9 131.White v. N. H. matterThe andGay, very
ofsubstance a Lord butgrant, Hobart, is else asays nothing

of thedeclaration owner’s to transfer a towill another.thing
;Hobart 329 Bacon’s H.Abr., Grant,
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And that the carriedthis intention be more effectuallymay
timethe thefacts and circumstances before the atout, parties

of the far withoutso as be ascertainedmayconveyance, they
examin­evidence,of the rules of are to betrespassing upon any

494;ed. 8 4 FosterStone,Drew v. Drew, Foster v.Webb
286.

ifThe of a deed tois be construedlanguage together,whole
it in thebe, Cloughorder to ascertain true construction.may

26.H.Bowman, 504; Atkinson,v. 15 N. H. v. 4 N.Webster
be done.And is to iteffect to be all its cangiven parts whenever
10Moore, 706; Hurlbut,Jackson 6 Vt.v. Cowen Hibbard v.

; H.;173 Bac. 4 473.Grant, Child v. Greenl.Abr., Ficket,
thein the deed,And a construction to in agiving description

used to have itsis natural effect andlanguage weight, without
controlled the it is found.inbeing by particular whichposition

in 8Bell, J., Drew,Drew v. Foster 495.
the someconsists of several and ofWhere description parts,

them are if it can areincorrect, be ascertained from those which
correct intendedwhat was to be the incorrect partsconveyed,

Thusbe the instrument be take effect.will and made torejected
in describ-449,Jackson v. 19 the lotLoomis, Johns. where was

number,ed a also fixed anddescribedby wrong yet being by
thethe court decided the number of lotmonuments, thatknown

March,be inAnd on the other Jackson v.hand,might rejected.
281,6 the itslot described bywas incorrectlyCowen where

number, but a in one its itboundaries,there mistake of waswas
that the be its number.held lot locatedmight by

4Druse, 313,In Lush v. Wend. the was of alldescription
lot the namethat certain of land and ofdistinguished known by

lot a tract land be-&a.,number in the division of oftwo, situate,
&c.,at the and boundaries thatcorner,south-eastginning giving

asto' run round the lot. It that the lotpurported appeared
the numbernumber in instead offour, tract,bounded was lot

thethe; two,that lessee took of numbertwo whichpossession
the beowned,lessor and court decided that the boundaries might

the num-and that the lease andrejected, good operative bywas
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the courther. the of says;0. inSavage, J., opiniongiving
“ of the lotThat of the numberthe which givespart description

metes andcorrect;is lease describes the lotbut the bywhere
tract,it the samebounds, describes lot number of whichfour
of the les-never owned the nor in thelessor,was by possession

“orsee the defendant.” TheAnd again: subsequent descrip-
bytion themetes and bounds contains lessorwhichpremises

never did the lessee orand did not intend to norowned grant;
the defendant than lotever that other num-suppose any premises
ber lease,were intended to be included in this nor hadtwo they

of other Here has been apossession any practicalpremises.
location the the mistake in the latterby parties, which shows part
of the of thedescription premises.”

The is inJ.,thus stated C.principle Parsons, Worthingtonby
v. 4 Mass. If is to196 : the sufficient ascer­Silver, description
tain the estate intended to thebe estateconveyed, although will
not to some of the in the itagree particulars description, yet
shall thepass by description.

in 6Sutherland, J., Jackson v. Moore, 717, expressesCowen
it thus: If the intended to be andthing granted clearlyappears

from of the otherand circum-satisfactorily any part description,
stances of are notmentioned which are todescription applicable
that the not be but those circumstan-defeated,willthing, grant
ces be as false or mistaken.will rejected

“Lord Coke The law shall make such construction assays:
the shall take effect.”gift by possibility

The authorities this aresustaining numerous,general principle
and uniform. those citedTo be addedgenerally mayalready

87;the : Touch. 2Sturtevant,Bosworth v.following Cushing
; ;392 14Vose v. 156 Emerson v. 9Bradstreet, White,Shep.

482; v. 575;Foster 11 FosterMitchel, v.Harvey Winkley
32 H.Kaime, 268;N. 1 301.Greenl. on sec.Ev., Many

also be cited.others might
In the the iscase intention of thepresent parties perfectly

manifest. intended to to Johnson lot 330.Simpson convey
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Thai the lotwas heowned,which ofSimpson purchasedwhich
andSmyth, which Johnson and of,took and ofbought possession

hewhich still remains in And unless there ispossession. some-
in the of thething deed sodescription thatabsolutely controlling

it cannot take effect that lot, the intention of theupon parties
must he carried out.

“If the had a certain or lot ofdescription been, piece land,
situated in said Manchester, the same to mebeing conveyed by
Frederick the deed been tohave sufficientSmyth,” would pass
the land, because the in deed re-Smyth’sdescription which was
ferred to, made ;would have certain the lot that isintended and
certain bewhich can made certain.

theIf, then, whole boundaries should bebydescription rejected,
there is a good left, thedescription which have recognisedparties

the location and the theby of lot. And casepractical possession
of Lush Druse,v. as as some other of the authoritieswell cited,

seem to be much inwould point.very
ifOr, the numbers on the east and thewest sides ofsimply

boundaries, with the thewords, omitted,should beaccompanying
would then stand Such the course takendescription well. was

;Worthingtonin v. 4 Mass. 196 and it towouldHylyer, appear
be sanctioned the otherwell authorities.by

either theof courses ruleno of con-By adopting suggested,
struction is and the ofviolated, intention the is made ef-parties
fectual.

This conclusion is not in conflict the rule stated inwith the
the inbrief, for this deed beplaintiff’s description may readily

from those of thedistinguished class there cited.
these had not the been default-views, defendantEntertaining

ed he not be to for a breach ofwould subjected any damages
his and that cancovenants, nominal are the most bedamages
assessed.

beIt a thewhethermay question plaintiff, by taking judg-
thehis title toment for not premises.damages, may endanger

haye not as it is notThat examined,wequestion presented' by
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;the case tothink it for thewe one of importance plaintiffbut
consider sum. We notbefore he takes for shallanyjudgment

ex-therefore Pleas, but,make order to the Commonany having
our be de-as to the construction to thepressed opinion put upon
in the case.thescription deed, dischargeshallwe simply


