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administrator, who, probate,An under a license court advertisesfrom the of
auction,public legallythe real estate of his sale himselfintestate for at cannot

sale,purchase forproperty procure any purchasethe at such or one it him.to
any personAnd mayinterested in the estate the sale.avoid

anypurposesall the him to obtainsecurity assignee,Eor of an and to enableto
mortgagejust andremedy under the debtmortgage, assignmenta the of

passes estate, arelegal assigneethe co-rightsand thirdthe a second orof.
extensive with those theof first.

1851, levy,andexemptingofThe act the families from attachmenthomestead of
only occupied as aexecution, isor sale on asextends to such real estate

premises let tenants.homestead. It does not extendió that are to
“ $500,”provision the in valueThe in that not exceedact such homestead shall

party occupies a home-does not the arespect.affect construction in Ifthis
$500,of a that is rentedstead less value than while has real estatehe other

tenants, exempt.onlyis that isoccupiedto it that is as a homesteadwhich

OFWRIT Exeter,inof landto a lotrecoverbroughtENTRY,

on land offeet;bounded south on Front 2 5street, westerlyrods
Eachel,to saidrods}J. offBatchelder, land setnortherly by6■
2 rodsestate,as her(the dower in her late husband’stenant)

feet;2 land Collins.of Williameasterly by
the court.the a trial bythe electedUpon general issue, parties

Bobertthe ofThe of estatepremises in question were part
estate ofrealdeceased. In the theSharkey, annexed plan,

iis BtheSharkey designated letters A andby

South.
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From of 3,1850,tbe time bis October to bismarriage, death,
Lot R,the house on as his indwelling-house,Sharkey occupied

the of that lot. A,residue Lot the houseconnection 'with with
tenants. house E hadleased him to The on Lotit, was byupon

cellar,had and thata and no it'seemed had atbeen shop, Sharkey
he let thereserved a when house on toA,times Lotprivilege,

in thesome articles cellar.keep
Webb,The the of thetenant, Rachel was andwidow Sharkey,

house was setit,with the off to her as her inB,Lot dowerupon
less thanestate. wereTheyhis worth $500.

The claims title to thedemandant marked underA,premises
Sharkey.

under a of1st, Gardner,to G. datedmortgage Sharkey July
to a30, 1852, conditioned note of dated March$42.35, 10,pay
interest;demand, with P.1851, on to G.assigned by Gardner

17,1855, and to the demandant, AugustKelly, August by Kelly
The mort-25, 1855. of dower in thisright was relinquished

gage.
2d, under a from datedSmith,to G.mortgage MaySharkey

noteconditioned to a for in one13,1852, $92, payable year,pay
interest Smith to G. P.annually, assigned by Maywith Kelly,

and to the26, 1855, by demandant, 25,1855.Kelly August
under a sale of the3d, of the adminis-redemptionequity by
of estate. It was ontrator shown that the 15th ofSharkey’s

June, 1853, Hoitt (the admin-demandant) was duly appointed
estate. Theof estateSharkey’sistrator was insol-represented

and the his ofvent, commissioner.made claims, Novemberreport
to10, 1854, $252.58, 11,which wasamounting, accepted April

1855.
the13,1855, administrator to the courtFebruary presented

a tofor license sell real estate of the deceased,of probate petition
he forth,which set that the estate of thein deceasedpersonal

not ;sufficient to the demands his estate thatpaywas just against
thedeceased at time of his death of insaid seized thewas right
the real Exeter,to redeem situate inequity estate,following (de-

B;A and also,the tracts tract asdescribing beingscribing B,)
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to tbe saidthat of said real estate set off of deceased,part widow
as and her in of deceased,for the estate said and thedower

of said estate to thewhole real all and inter-rightsbeing subject
the minor deceased,ests of and children of virtuewidow said by

act,of the homestead &c. heWhereforeexemption prayed
to sell at said of to-license auctionpublic equity redemption,

all the title and of said inright,with interest deceasedgether
of said real toestate, dower,the whole the andwidow’ssubject

under home-children,of said and minor saidthe widowrights
thefor of said demands.act,stead exemption payment

due licensenotice,After 11,1855, recitingwas granted, April
the to atestate,the of sell auctioninsufficiency publicpersonal

&c.,estate said to the todeceased, demands,the real of pay just
to lot Alsowit: the in redeem the it.A,right equity describing

piece B,one other of real lot andestate, adding,describing
saidthat real set to the ofof said estate offbeing part widow

deceased,as her in the of saiddeceased, and for estatedower
to all theand the of said real rightswhole estate being subject

theand interests of and minor virtue ofchildren,said widow by
isact,homestead and then Therefore licenseexemption adding,

administrator to sell the in tosaid right equityhereby granted
the first to whichredeem described premises, anysubject rights

the minors of said deceased have to saidor may premiseswidow
of said homestead &c.act,virtueby exemption

theIt shown that administrator took the oathwas required by
1855. a salestatute, 23,the A advertisement ofApril printed

to be held A.26,1855, M.,of the demanded at 10premises, May
1855,on the datebearing May 24, waspremises, produced,

notice of sale,but no other of aexceptevidence any personal
of the and to Mr.notice to G. oneSmith, mortgagees, Lovering,

a creditor.
I. the to P.Hoitt, administrator, Kelly,deed of B. GeorgeA

him26,dated to the demanded1855, conveying premises,May
thethe the and andchildren,to of recitingwidowrightssubject

license, offered.was
the es-of sale describedThe conditions were whichproduced,
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tate as to tbe to theSmith,Gardner andsubject lattermortgages
themade and executed after homestead act tookbeing exemption

theeffect; other that date. debtsbefore Other contracted
before that1, 1852, to after date$117,January amounting $85.

ofThe to be to thesold, rights widow andproperty subject any
children under the act. ofhomestead The wasredemptionright
sold G. P. andto for he toa contract takeKelly $25, asigned

itdeed and for at thatpay price.
The demandant a deed from P.produced quitclaim George

to him, dated 25, to him the same1855,Kelly August conveying
premises.

sale;Smith, theG. attended the saw no notice,mortgagee,
;but did didbid,notified not as he not want thepersonallywas

before the sale to toagreed sell hisproperty; mortgage Kelly
for and in$85, note,received Ms with -Hoitt as surety, payment,
after the sale.

theThe value of demanded was and$415,appraised premises
of setthe lot offas Thesedower, lots were purchased by$310.

at different and atimes, not fence.wereSharkey separated- by
the of tenant,On the a that she heardpart testifiedwitness

Mr. Hoitt talk of the of the thesale before sale. Heequity,
auction,hesaid should set it and intended to have it bidatup

off himself.for He said he intended to Plumer to bidget Kelly
it him. it the sale,off for On the same aftersold, Hoittday was
said he Plumer to bid it off. it forgot He himself.gotKelly

him if and hehim,She asked the house bid off for said itwas
was.

to that aEvidence was introduced whopersonshowtending
at did Mr. Hoittthese conversations not hear makewas present

statement.suchany
he Hoitt totestified that was not bidKellyG. P. employedby

him; but his and dis-for wastestimony impeachedeffectually
credited.

the that the demandant had no title tocourt foundThereupon
estate,under the sale of said realthe demanded premises by

license from the court:probate
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That be entitled to therecover aswas demanded as-premises
of beforethe two and thereforesignee mortgages described,

thatfound the said William H. Webb and didRachel Webb dis-
the inseize manner and form as hadthe said Hoittplaintiff

alleged.
The of thequestions law on case forreservedarising were

the decision of this court.

Wood, for the defendants.
The cannot maintain this action his seizin.plaintiff ownupon

If the ithe can maintain a writ of mustupon mortgage,entry
administrator,be as and not in his own right.

The claim in the Bul-dower mortgagedwidow may property.
lard v. N. H.10 500.Burrows,

is the andestate,He a trustee for cannot be a purchaser.
; 8 N.Mud,v. 10 Yt. 116 Perkins v. H.Byington Thompson,

2; N. H. 225.Green,144 Currier v.
claimed are a homestead.The premises

theforStiekney, plaintiff.
theThe claims to recover theplaintiff right upon mortgages

tohad him. The nowhich been violatedassigned purchase duty
and did not inadministrator, his interestsas conflictbring private

the of the tointerests estate. No is taken theexceptionwith
of the or the of theto debts. Thevalidity mortgages justice

11,1855.was Thecommissioner’s report accepted April assign-
25,ment was made 1855.August

does not the thoseThe remaindischargepurchase mortgages;
is entitled to the of the land-in force. The possessionplaintiff

under them.
held thatThe court have an administrator cannot purchase

B,emieksold him. Fosterv. 7by (27property Butterfield,
But have held that anN. 70. not administrator can-H.) they

the ;a or debt estate thenot reasonpurchase mortgage against
adoes not to such case.apply

The dower of the has been in thewidow all realassigned
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in the landofhas no dowerestate of the and shedeceased, right
ituntil isitno ofdemanded; toif is entitled partshe shehad,

assigned.
the homestead exemptionunderThe defendants have no rights

such rights,had anyIfIt not his homestead. theyact. was
have not been assigned.they

thatfoundcause, the courtthisthe trial ofJ. OnEASTMAN,
the saleofvirtueno title to the bydemandant had premisesthe

takeresult, weThiscourt.under the thelicense from probate
the bene­made forthe sale wasthatit, byarrived at findingwas

him and Kelly,betweenfit of anthe demandant, arrangementby
ad­Anwould bemade illegal.the as a sale thuspurchaser;
ad­the court offrom probate,under a licenseministrator, who,

auction,atfor salehis intestate publicvertises the real estate of
makebidder, cannotand at the sale becomes himself the.highest

to a third person;of thea sale and propertyvalid conveyance
avoid it.salesuch mayinterest is affectedand one bywhoseany

makes no differenceAnd it7 Foster 70.Remick v. Butterfield,
at his re­him,forthirdbid a personthat the is off byproperty
account,'his ownoncannot purchaseA legallypartyquest.
histhat whichfriend, dutyof athe aideither himself or byby

another, norof purchaseto on accounthim sellor trust requires
his He can­he sells as own.thatanotheron account of which

and seller. Currierofunite the characters buyernot opposite
208;Tillotson, 4 N. H.v.; Brackett2 N. H. 225Green,v.

144; v. 15Cudworth,H.3 N.Perkins v. Thompson, Litchfield
341; 21 Mason MasonCo.,; Marine Ins.23 Church v.Pick.

3; Vesey, Jr., See, also, Leavitt,Towle v. Foster10 381.369
360.N.(23 H.)

the case was correct.this oftherefore, pointThe finding, upon
entitled to recoverfound that the wascourt also plaintiffThe

Theseof the two mortgages.asthe demanded assigneepremises,
the de-debts due fromthe ofmade for securityweremortgages

notthat the demandsis wereand there noceased, suggestion
commissioner,thewere allowed byfor consideration. Theygood
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whose thereport acceptedwas courtby probate without appeal,
and in the of thehands weremortgagees valid claimsthey upon
the land and the estate. the of theagainst Being property

had the to sell and them tomortgagees, rightthey assign whomso­
a,ever chose, bond andthey wouldpurchaser assigneefide

succeed to all the of the For all therights original mortgagees.
of to an and to topurposes security enable him obtainassignee,

under aany the thejust remedy mortgage, of debtassignment
and the estate. v. 11mortgage passes legal Deming Comings,

481;474, 26;N. H. Hills v. 12 Mass.Elliott, Howard v.
al., 35 N. H. 315.Handy &

the of a second orAnd thirdrights are coextensiveassignee
thewith those of first.

if theredemandant, then,The no to hiswas becom-objection
the of the the of ad-ing purchaser mortgages, upon ground being

on estate of theministrator the would stand in themortgagor,
of the and their and the casemortgagees, possess rights,position

be decided as the action was thethoughwould orig-brought by
inal mortgagees.

intestate,an anagainstThe of admin-purchase mortgages by
his his means and for hisestate,istrator on with own own personal

be but on thecommended,is not to is betoadvantage, contrary
;and and notdistrust we aresuspicion althoughwithregarded

—to hold such a the debts securedillegal bypurchaseprepared
thethe valid thereagainst weremortgages being yetdeceased —

evidence to showfraud the the transferestate,tending uponany
beenbe treated as made in bad and as in-faith,would having

the of these novalid. In fraud foundwaspurchase mortgages
cause,that tried the and notthe court we are to thatby presume

The thedemandant, therefore,existed. stands inany position
of the and the case is to be determined as theirmortgagees, upon

If the could be itaction maintained can beby them,rights. by
him.

These were both executed after the homestead ex-mortgages
1851,act of took one of them4, effect, althoughemption July

was made to secure a note of a date anterior the ofto passage
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-ofthe act. That the the fifthnote, section of theby provisions
andact, not itswas affected was goodby passage, against any

left the at his decease. Theby mortgagor homesteadproperty
not fromalso was attachment that haveany beenexempt might

thatmade in a suit note. Whether, ahowever,upon mortgage
debt, executed,to secure such a but as this after thewas, act

took beeffect, to thewould of thesubject provisions act, or
it,would take of be a ofquestion doubt,someprecedence might

it to be but itwere isdetermined, not in thenecessary present
case.

thatThe case finds from the time of the theof mort-marriage
Webb,thewith Rachel thedefendant, demandedgagor premises

were leased to thetenants,him and and his wifeby mortgagor
another house and lot as their homestead. All theoccupied

to havewhich the defendants assume in therights arepremises
founded the of Rachel Webb with theupon marriage Sharkey,

and if she has either ofnone, or virtue ofdowermortgagor; by
the homestead the defence mustact, fail.exemption

It would seem clear that there is no of that canright dower
claim,interfere the demandant’s for has been set offwith dower

and and does -not embrace of the demandedassigned, any part
• Webb,also wasThe first Rachelpremises. mortgage signed by

hershe the of and dower in thewhen wife Sharkey, premiseswas
the extent thatthat, to ofso dowermortgage, wasrelinquished,

barred.
ina these ?Can the hold homestead Wetenants premises

not; the neverthink and that wereground they occupiedupon
the or his as a homestead. The title of thewidowby mortgagor

“ an1851, to we have is act to4, referred,act of whichJuly
families attachmentthe homestead of from and orexempt levy

section thatsale on And the first fromexecution.” provides
“the1852, home-and after the first of familyJanuary,day

” be &c. Itof each shall isof the head family exempt,stead
““ the that is andhomestead,”the homestead,” exempt,family

maydebtornot other real the own. Throughoutestate which
ofis asthe of the theact,several sections exemption spoken
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“ tohomestead,”to and no reference isthe made anyapplying
as the act. the home-What, then,estate isbyother protected

““ sted,”or Lord betokenethStethe, Golee, prop-stead says?
and times Litt.river, 4,of a a Co.a bank many place.”erly

homehomestead, to that means thedefinition,6. accordingThe
is;the ac-the house and such is itswhereplace legalplace;

thethe the the andhome, house,at It isday.ceptation present
the the the homedwells;head ofland, familywhereadjoining

farms,does not extend lots andtenements,farm. It to other
not the and his family;that are ownerbyoccupied personally

in do not on dodwell,houses which and farms whichthey they
not live.

the term does not all ofAnd thosenecessarily imply parcels
and be the home­land forwhich may adjoin occupied together,

J.,the the C. inRichardson,stead is of house. Wood­place
to7 N. H. 245. Much can itLane, less, then,man v. apply

the does nottenants,leased ownerwhereproperty occupied by
dwell.

thedemanded never beenThe premises having occupied by
homestead,or the as thedefendants, but,a onby mortgagor,

been leased tenants, andcontrary, occupied byhaving property,
the and Rachel had theirWebb andmortgagor having dwelt

house, lot, not,home in another another fallthink,doupon we
the or intention the actwithin of thespirit homestead,exempting

the no inand defendants have theconsequently right premises.
thatfact the houseThe and lot the andoccupied by mortgagor

not thehis was of value of does notwife thechange aspect$500
“the The actof that such homestead shallquestion. provides

innot exceed value fixesThis the limit whichbeyond$500.”
the shallamount not but it doesextend, notexempted require
that the reach that nor thatsum,shall otherproperty exempted

not as a homestead, be taken to makeshall itoccupiedproperty,
are not inclinedWe to limit or restrict the of theup. operation

but to it as liberal a theact, give construction as in-legislature
tended. To however, that the shall extend tosay, exemption

not within the offalling andproperty legal significationproper
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the term homestead, such,and has never been asoccupiedwhich
to ns would be theappears construction whatbeyondcarrying

everwas If a tochooses a homesteaddesigned. person occupy
of a less value than rent$500, and his other real heestate, has

toa so but theperfect do, other beright cannot ex-property
; the statute does conferempted him,not in thisupon respect,

greater than those he conferred him-privileges which has upon
and theself, not declare that a helaw will homestead which by

his acts has not toshown be.
The then, 1851,which the act of is ex-4,property, by July

from attachment and and is not lostempted levy, which except
executed the hisdeed, wife,and is the houseby grantorduly by

and the their home,land where dwell and haveowners whatever
;be that itvalue,its cannot exceed andmay provided $500

other not so is notestate occupied exempt.
The of the the was, therefore,decision court trial cor-upon

and there be forrect, must, theaccordingly, demand-judgment
ant the twoupon mortgages.

v.Tucker Peaslee.

particular agent firm,a is anof firm authorized of the and ifEach member
moneypartner goods, credit,obtain or on his ownan the useindividual for

firm, disclosing partnershipinterestthe of the inof the without the transac-
tion, firm, althoughcontracted is the debt of the maythe thedebt credit have

partner,individual and his alonegiven the note receivedbeen to for it.

tending appropriatedto that the firm andAny show receivedevidence to their
theythe partner,of such note of individual orproceeds anyuse the that in

firm,note as theway recognized competentand treated the the debt of is and
question actuallyor not itappropriate trulythe whether were and aon firm

debt.

embrace, asked,jury substantially,giventhe instructions to a those theWhen
precise requested,ingive althoughrefusal court to asked the termsof the those

they setting aside amay proper,have been is cause verdict.no for


