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Gregg, v. Currier,Appellant, Appellee.

Generally, an executor or administrator is authorized to receive the rents and
profits testator, intestate,of the real estate the onlyof or in case the estate

descend,is uponinsolvent. In most other cases the lands deaththe of the
holder, devisees, right duty partto his heirs or with no or on the of the ex-
ecutor or toadministrator intermeddle therewith.

he, that,a paymenttestator declared his will afterWhere to the of debts and
legacies, executor,the residue his byof real estate should be sold his and the
proceeds children,equally amongthereof be divided his and there was suf-

debts,personal property pay legacies expensesficient to and of administra-
tion, course,the estate was not administered in the insolvent and the executor

any portion of the realnever sold estate:
Held, that the sureties in such executor’s bond not be paycould holden to rents

profits testator,of the real estate of by executor,and the received the and
bycharged judge probate,him theto of on the settlement of his account of

administration.
estate, onlydirects theWhere a will executor to sell powerthe real a naked of

conferred, interest,anywithoutsaléis and the lands descend to the heirs or
devisees, who are entitled profits powerto the until the is executed.

an only responsibleSureties in executor’s bond are doings prin-for the of their
cipal dischargein the of duty,his official and beyondnot for his acts the

authority.scope hisof

Appeal from the decree theof of for thisjudge probate
The facts of the case sufficientlycounty. in theappear opinion

the court.of

fprBartlett, the appellant.

Bell, for theGeorge appellee.

EowleR, J. is anThis Davidappeal A.by whoGregg, was
of the sureties ofone A. asJoseph Gregg, executor of the last
and testament of Moses C. late ofwill Pillsbury, de-Derry,

from the decree of theceased, ofjudge for thisprobate county,
made October 10,1855, charging Pinkerton,W.George executor
of said A. theJoseph Gregg, settlementupon of said A.Joseph

final account of theGregg’s administration of the ofestate said
a balance ofPillsbury, with for$52.58, rents received saidby
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executor of the of said fromGregg, widow Pillsbury, April,
1854,to1851, estate;theto and another bal-April, belonging

ance of rents$118.33, for to the estate, receivedbelonging by
said executor, of in andGregg, persons 1851,1852 1853.sundry
The case referred towas an auditor in this fromcourt, whose

it ofthat the estate said not admin-report appears wasPillsbury
course;istered in the insolvent that there was personal property

sufficient to debts, administration;and ofpay legacies expenses
that no of the real estate sold thepart was andby executor, that
the thewidow waived made for her in the of theprovision will de-

herceased, dower andtaking distributive share lieuin thereof.
A of the makes awill of thecopy auditor’spart fromreport;

it besidesappears, that,which a' of andmoney, anotherlegacy
of household furniture, the deceased to hisgave widow the semi-
annual interest of and the income allof his$1000, real estate

her widowhood, to certain conditionsduring andsubject restric-
tions. After considerable togiving each ofpecuniary legacies
his nine andchildren, several thegrand-children, dis-will finally

of theposed residue of his estate in the following words:
“ As it the residue ofregards estate, which remainmy may

thatis, wife,will beloved Mehitable C.unappropriated, my my
receive therefrom suitablePillsbury, for what shecompensation

the anddo for comfort ofmay support sister, 0.my Nancy
while she inlive thePillsbury, (my sister) her;house withmay

and the remainder, be left oftogether with what the be-may
to her use for&c., belovedmy wife, Mehitablequests, at herO.,

otherwise,or my is,decease will that the real sold,estate be un-
moreless some one or of children desire to take itmy may for
theuse,their own at saidtoappraisal, accounting executorsmy

be more than his or ;for what their sharemay ifand, so, then
executor,said is authorized, andhe, my hereby fully empowered,

the same into to suchconvey according law made andeases pro-
vided; the whole of the residue afterremaining, paying expenses,

dividedto be nineequally between beforechildren,my enumera-
or theirted, in case of thelegal representatives, decease of any

of them.”
YOL. 14XXXVI.
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the admin-theThe one of sureties uponappellant, who was
thethatbond ofistration of the executor suggestsPillsbury,

the rentsin his withof erredprobate principalchargingjudge
sol-estate,testator, beingthe real estate the because theof of

executor,thein the course,not administered insolventvent, and
enterrents, or tosuch, law,had to receive thoseas no right, by

theofof the lands for the takingpurposeand hold possession
andwords, the ofthereof; in other that taking chargeprofits
theaof the testator not whichdutythe real estate waskeeping

orderinor had tolaw,bound, any right perform,executor was by
of theto thethe estate willaccording provisionsto administer

as thebond, and that forsurety performanceof histhe termsand
theduties of an executor underand necessarytheof ordinary
thebe held forcannot responsiblethewill, rightfullyappellant

the executor.acts ofunauthorized
the statuteand taken.sound,think this BywellpositionWe

re­or administrator is authorized andan executorof this State
profits estate theand of the real ofto receive the rentsquired

is insolvent,in case the estate and bound tointestate,ortestate
thereof in his administration account.for tho netaccount proceeds

; 5Allen,sec. 10 v. Foster159,ch.Stat., Sparhawk (25Rev.
cases,other the descends,in land266. But generally,N. H.)

or thethe to orintestate, heirs,death of testator deviseeson the
the of the executor oron administra­or duty partno rightwith
to intermeddlein wayas therewith.such, anytor,

in of the inthere the this casething provisionsNor is willany
rule. are not calledthe We to deter-upongeneralto change

of theeffect the abandonmentwidow’s provisionsmine what
have thein his will construction of thatfor her might uponmade

theto of the residuum of thethereof relating dispositionportion
the of the theestate, whether, will,nor languagetestator’s by

to sell the real estate in event.was authorized anyexecutor fully
thethe construction clause to conferofAdmitting proper upon

sale,a it is certain that it does nothim of vest inquitepower
land;estate in the and the to sellany powerhim never having

its existence does not affect the beforeexercised, us.questionbeen
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Even a bedevise of land executor,to sold tiebj without words
tiegiving estate to him ahim, invests ofonly with power sale,

and him nogives interest. a man directs hisWhere executors
to sell his is alands, this but bare anwithoutauthority interest,
for the land thein mean time to thedescends heir-at-law, who,
until the is entitled to the A tosale, executorsprofits. power to
sell and of an asestate, shalldispose mostthey judge beneficial

theto does not enterlegatees, authorize them to andupon occupy
estate;the have no interest in the landthey and untilitself,
exercise thisthey it to thedescends heirs. ifpower, But a

sold,man devise to behis lands his executors to then isthere a
interest,with an for thepower coupled executors, in the mean

time, take of the land and thepossession onprofits. Sugden
106-111;Powers, Am. al.Ed.) Bergen 1(1st Bennett,v.&

16;Caines’ ;Cas. Ball 3 384Ball,v. Haskell v.Day House,
Const. 106.Rep.

A reference to the terms of the is the methodwill only by
to determine a nakedwhich whether is intended topower only

be andgiven; such in connectionreference, the factwith stated
in the auditor’s satisfies us there could have been suchreport, no
manifest to have the sold thelandsdesign by executor at all
events; in tothat, order into effect the whole interest ofcarry

itthe thewill, is naked conferred should be ac­necessary power
a trust and an or tocompanied interest,by give any opportunity

for the of the doctrine of constructive conversion.application
;14 Johns. JacksonOsgood, Ferris,Franklin v. 527 v. 15 Johns.

Smith, Binney 69; Osgood Franklin,v. 3346: Teback v. 2
20.Ch.Johns.

ifEven there were as there is not, for hold-ground, certainly
thethat the of conferred theuponwill executoring provisions

in the it is doubtful whether helands,interest quitean would
executor,as or trustee, will;held that interest as under thehave

asthe his couldsureties, executor,if in latterand capacity hardly
faithfulliable for the of theperformancehave been trust.

it14 N. H. 566. But isWooster,v. to con-Leavitt unnecessary
It thatthat is clear the of thewill testatorquestion. quitesider
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have to the a nakedat most executor ofgiven powercould only
and as thatwhatever,no interestwith wassale, coupled power

the theestate, testator,real death of theexercised, uponnever
heirs-at-law,in the atand vested became oncedescended to who

it noprofitsto rents and thereof. Not onlyentitled the was part
the in his to receiveexecutor,of the of officialduty capacity,

but he had to intermeddlerents and noprofits, rightthose with
those heunless as the of heirs. If collected andthem, agent

hethem, it,their or with wasauthority,withoutappropriated
hisand still butbe,individual responsible;personally, estate.may

them his account,he not bound to settle for in administrationwas
thetherefore his bond are not forand answerableuponsureties

2 222;them. Mc­ v. & als.Scott, Gibson v.Coy Rawle Farley
16 280.Mass.al.,&

it is that the theAs decree of ofapparent judge probate pro-
an oferroneous view the and duties of theneeded upon powers

under or underexecutor, law,the the it must reversedwill be
the theto the items for of whichas two allowance wasappeal

to the sum of thus reduc-taken, amounting $170.91;together
executor,in the of thethe balance found handsing remaining

from as found the10,1855, $1975.17, decree,Oct. to theby
The in theof entirehaving prevailedsum appellant$1804.26.

matter of entitled to thethe is the costs ofsubject appeal, pro-
here.ceedings

Decree reversed $170.91.for

Batchelder & a. v. & a.Wendell

legally sought, heor interested in the reliefAll partiesequitably mayparties,
broughtIfin a bill is to to certaina hill partiesto compel indemnifyequity.

against liabilities assumed for the common whobenefit,theof one,plaintiffs
joined aguarantor,as a as sobe mayis hound merely partymay plaintiff;


