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if we suppose the parties go situated that an action at law could
be supported, and the remedy there would be practically availa-
ble only for the repair of the loss after it has oceurred. The au-
thorities cited for the plaintiff seem entirely satisfactory, that the
party entitled to indemnity against the payment, is not in equity
bound to wait until he has been obliged to pay. Itis the duty
of the party contracting to indemnify, to do whatever is neces-
sary to guard the party secured, against being compelled to pay.
Burroughs v. McNiel, 2D. & B., ch. 297 ; Chamberlain v. Blue,
6 Blackf. 491 ; Gulbert v. Wiman, 1 Comst. 550.

The 'security to be taken is manifestly for the benefit of the
subscribers, and not of the heirs. ¢ The engines, &e.,should be
mortgaged to said directors, &c., as security for the money
loaned, or hired, as aforesaid, and holden for the benefit of all
the subseribers,” and they may at once be called upon to pay.
Crocker v. Gilbert, 9 Cush. 134,

The several objections raised by the demurrer are overruled,
except the fifth, which may be obviated by an amendment. If
not amended, the demurrer on that ground must prevail.

Nicuoras ». OLIVER.

The indorsement of a promissory note, payable to an insurance company, made
in the form, « W. E., A. Sec’ty,” is to be considered the indorsement of the
company, if nothing further appear to indicate that it was intended as the
indorsement of some other party. Under the 43d rule of practice, the indorse-
ment of a note in that form, specially declared on as indorsed.by the payees by
their agent, W.B., thereto authorized in an action by the indorsee against the
maker, is so far admitted by the neglect of the defendant to enter a denial of
it upon the record, at the first term, that the plaintiff is not required to prove
either the genuineness of the hand writing in the indorsement, nor the author-
ity of the party making it.
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Proof of the acts and proceedings of the president and divectors of the company,
from which it may be inferred that the assistant secretary svas authorized to
indorse the notes of the company, is competent evidence of such authority.

AssumMpsIT upon a promissory note, signed by the defendant,
payable to the Protection Insurance Company of New-Jersey, or
order, The declaration alleged that the note was signed by the
defendant, on the day of its date, and that ¢ the said Protection
Insurance Company of New-Jersey thereafterwards, on the same,
day, by W. Earl, who was then and there duly authorized and
empowered by said company to indorse said note for the com-
pany, indorsed and delivered the same to the plaintiff,” &e.

There was no denial of the signature or indorsement entered
upon the docket.

The note produced was indorsed, “W. Earl, A. Secc’ty.”
The plaintiff read in evidence the deposition of a witness, who
festified, on his direct examination, that the plaintiff was a dis-
count broker in the city of New-York, and as such discounted
the note on behalf of the payees, prior to its maturity; that it
was indorsed and delivered to him for a valuable consideration
paid by him for it; that W. Earl was the financial secretary of
the company, and had authority to negotiate the paper belonging
to the company, and to indorse and transfer the same. On cross-
examination the witness was asked whether he knew by what au-
thority W. Earl transacted the affairs of the company and nego-
tiated its paper; to which he replied, that he, the witness, was
present ab various meetings of the directors of the company, at
which Karl was requested and authorized to take upon himself
the transaction of their financial business ; that he was also pres-
ent when Earl did in fact transfer, by his indorsement, the pro-
missory note payable tothe company, in the presence of the presi-
dent and geveral of the dirvectors, and with their sanction ; that he
could not say whether or not there was a vote or recorded rego-
lation of the company, authorizing Harl so to act; that he never
knew of any such, but, so far as he knew, the acts of Harl, as
secretary, in the transaction of such business, were never called
in question by the company or its officers; and that he, Harl,
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was the assistant secretary of the company, and had the care of
this branch of the business.

Upon this evidence the plaintiff rested his case.

The defendant moved for a nonsuit, on the ground that there
was no evidence of a valid indorsement of the note by the payees.
The court granted the motion, and ordered a nonsuit, which the
plaintiff moves to set aside.

Bmery, for the plaintiff.

1. The indorsement is in form sufficient to remder it the in-
dorsement of the company. 9 Mass. 885; 1 Cowen 513; 8
Cowen 81; 3 Wend. 94; 17 Wend. 40; 12 N. H. 207, 229.

2. The note, being specially declared on, and the signature
and indorsement not denied upon the record, they must be con-
sidered as admitted, under the 48d rule of practice. The admis-
sion under the rule extends to the genuineness of the signature,
and the authority of the person making it. Williams v. Gilehrist,
11 N. H. 585.

8. But if not admitted under the rule, the authority of Earl
is proved by the facts and circumstances testified to by the wit-
ness, from which the jury would have been bound to infer the
authority.

Houitch, for the defendant.

1. The note was not in form indorsed by the payees. The
declaration does not even allege such indorsement. 8 Kent’s
Com. 89; Story on Ageney 187, 144148, (secs. 1567, 160;)
Barker v. Mech. Ins. Co., 3 Wend. 94.

2. There is nothing in the case to show that Xarl was au-
thorized to indorse the note. 14 Masg. 178; 17 Mass. 1 and
97; 12 N. H. 204 ; 8 Foster (23 N. H.) 555; 2 Cranch127;
4 Mass. 5953 8 N, H. 81.

8. It was nob necessary for the defendant fo deny the signa-
ture of Earl wpon the docket, under the rule. The signature,
so far as relates to the hand writing, is admitted. The authority
to make it and the effect of it are the matters in issue.
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Sawyer, J. The object of the 43d rule of practice, which
requires the defendant, who proposes to contest the signature or
indorsement of an instrument declared on, to make denial of it
upon the record at the first term, is to relieve the plaintiff from
the necessity of furnishing himself, in those cases where it is not
the matter in controversy, with evidence to the jury, upon a
question of fact involved in every case founded upon such instru-
ment, but which, in a very large proportion of those cases, is not
the real matter in dispute. The rule, therefore, declares that
the signature and indorsement shall be considered as admitted,
unless so denied at the first term. Such being the object of the
zrule, it is obvious that any question relating to the sufficiency of
the signature or indorsement, not depending upon matber of fact,
to be passed upon by the jury, bub to be determined by the
court upon an examination of the instrument itself, does not come
within the operation of the rule. Of this character are questions
relating to the form and manner of the signature or indorsement,
as in Despatch Line of Packets v. Bellamy Company, 12 N. H.
205, where the question was whether the signature of a note,
commencing ¢ I promise to pay,” and signed, “A. B., Agent of
Bellamy Company,” was or not in that form the signature of that
company. ‘

The first question presented by this case is of that character,
namely, was the indorsement in such form that it may be regard-
ed as the indorsement of the Protection Insurance Company —
the payees ? and the question is fo be decided, not by refer-
ence to the rule of court, but, irrespective of i, by an inspec-
tion of the note itself. The indorsement is in the form, « W.
Earle, A. Sec’ty” Considered by itself, and disconnected from
the note, it could only be understood that in so writing the parby
was acting, not for himself personally, but in an official capacity,
and there would be nothing in it to indicate for whom he was act-
ing. Bub the indorsement is to be viewed in connection with
what appears upon the face of the note on which it i found.
Thus considered, it would be understood as an order o pay the note
by one acting, in making the order, for the party who on its face
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had the right to order payment. How it might be regarded if
there appeared upon the note other parties, as indorsees, for
- whom the person so making the indorsement might as well be
supposed to be acting as for the payees, it is unnecessary to con-
sider. Here are only the maker, the payees, bearing a corpo-
rate name, and one acting as indorser by the name and in the ea-
pacity of acting or assistant secretary for some other party than
himself. In the case of Despatch Line of Packets v. Bellamy
Company, it was held that the signature, ¢ A. B., Agent Bella-
my Co.,” was sufficient in form to make it the signature of the
company ; it being apparent that such was the intention. If
here the indorsement had been, ©“ W. Earle, A. Sec’ty Protec-
tion In. Co.,” no question could have arisen as to what was
intended ; and we think the intention is quite as apparent that
the indorsement was for and in behalf of the payees, as if ithad
indicated them in that mode. This is the usual form of indorse-
ment by cashiers of banks and freasurers of money institutions,
and is well understood among commercial men. There would
seem to be no good reason for holding it to be insufficlent; and
wo think an indorsement in this form must be regarded as suf-
ficient, whenever there is no doubt as to the party for whom i6 is
intended to be made. But although well enough in form, the
indorsement may be contested on other grounds, involving en-
quiries of fact. Thus it may be denied, and evidence upon
that point may be adduced to the jury, that the signature of
Earl in the indorsement is genuine, or, if genuine, that he had
authority o act for the party whose indorsement it purports to
be, in making it. These questions, in the view in which I am
now considering them, are of the same character, each being a
question for the jury, to be sustained by the plaintiff in order to
maintain his ease, and each going to the validity of the indorse-
ment as such. The allegation of the writ is that the payees—
the Protection Insurance Company — indorsed and delivered the
note to the plaintiff by W. Earl, he being thereunto duly author-
ized. This embraces an averment, both of the genuineness of
Earl’s signature to the indorsement, and of his authority to make
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ib in behalf of the payees, and both are essential to the plaintiff’s
case. Without the aid of the rule, he would be required to be
prepared with proof to the jury, on both points, in order to make
out an indorsement, and thus maintain his case. TUnder the
rule, the failure of the defendant to enter the denial at the first-
term was an admission of the validity of the indorsement as such,
on both points, as alleged in the declaration, and relieved him
from the necessity of producing proof to the jury upon either.
In Williams v. Gulchrist, 11 N. H. 585, it was held that the rule
applied as well to the competency of the authority as to the gen-
uineness of the hand-writing. The operation of the rule is not,
however, to conclude the defendant upon either point. It merely
supplies to the plaintiff the evidence which, without it, he
would be required to adduce in support of his case wupon those
points, before the other party could be put upon his defence, and
this is all. The omission to enter the denial is not an admission
as of record, by which the defendant is to be barred from intro-
" ducing evidence to negative the genuineness of the hand-writing
or the competency of the authority. The want of the denial un-
der the rule is only primd facie evidence in favor of the plaintiff,
in support of each of those points.

Under this view the nonsuit was improperly ordered. The
evidence introduced by the plaintiff, to show the authority of
Blarl, was not required to maintain bis case. The question raised
by the case, whether that evidence is sufficient to be submitted to
a jury to prove the authority, would seem to be immaterial.
The evidence must have been admitted upon the view that the
rule has no application to the case of a denial of the signature or
indorsement, on the ground of a want of authority-to make it.

But if this were the true construction of the rule, the court,
nevertheless, erred in ordering the nonsuit upon that evidence.
The vote or resolution of a corporation, appointing an agent, need
not be entered on their minubes or records, unless the charter or
by-laws render it essential, and this is not to be presumed. An.
& Am. on Corp. 269. The vote of appointment may, therefore,
be implied, as in the case of the appointment of an agent by a
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natural person. Bank v. Dandridge, 12 Wheat. 83, and authori-
ties cited in An. & Am. on Corp. 270, n. 1.

In Bank v. Dandridge, Story, J., says, the same presumptions
are applicable to corporations as natural persons. Persons acting
publicly, as officers of the corporation, are to be presumed right-
fully in office. If one acts notoriously as cashier of a bank, and
is recognized by the corporation or its directors as an existing
officer, a regular appointment will be presumed. TIn short, the
acts of artificial persons afford the same presumptions as the acts

-« of natural persons.

The same prineciples are recognized in Despatch Line of Packets
v. Bellamy Company, and in Glidden v. Unity, 38 N. H.
571. Trom the deposition introduced by the plaintiff it appeared
that Harl was recognized by the officers of the company as having
authority to negotiate their personal securities and manage their
financial affairs. Trom the facts stated in the deposition, the
inference is just and reasonable, that he had authority to nego-
tiate the note in suit in behalf of the company. The nonsuit
being improperly ordered, upon either of the grounds presented
by the case, must be set aside, and the cause stand for frial in
the court of Common Pleas.

Litrie ». Limrie & of, Exrs.

The statute which requires claims against the estate of a person deceased to be
exhibited to the administrator before suit brought, does not contemplate a
written statement of the claim. Any form of presentation which gives the
administrator to understand the nature and amount of the claim, and the object
in presenting it, is sufficient.

One 1., father of the plaintiff and of the defendants’ testator, died in 1829,

3%24424‘ leaving the two sons his heirs at law. The sons, as his heirs, brought their

51 349 action against one G., to recover possession of the ¢ Myrick land,” and in

1831 obtained judgment and possession. In 1839 the testator purchased of
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