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his refusaland or to make suchon forthwithneglect assignment,
shall be refused.”his application

to theThe does not on theduty assignmentrequire depend
the thethat debtor has an nor onassignable interest,fact ques-

if the ofwhat, be effect thetion, any, will assignment.
if the actedBut had in to admin-justices refusingimproperly

oath,the it make case.no difference in this Theister would
theof bond that he and bewas,condition would admittedapply,

theand would take or surrender him-take, oath,to actually
The theto took themselvesobligorsself prison. upon obligation

that one or the other of these be and onedone,should orthings
tothe other in their and the conditiondo,was power wasclearly

their failure to do it.broken by
•must be therendered defend-Judgment consequently against

ant the amount the execution,for of the costs and in-including
theand for costs of this suit.terest,

v.Danovan & a.Jones

mayor city powera partyThe and aldermen have no order a to heof to arrested
creating placing posta abyfor nuisance in the street.

surveyor highways any power.has a suchNeither of
cases,police power many uponand have to arrest in theirofficersConstables

law,committed; atview of an as forown offence common breaches of
statute, policeby regulations; theybutpeace, and breach of have nothe for

nuisance, law,specified policea case in thepower placingin a not insuch of
highway.a

for an assault and and falseTRESPASS, battery imprisonment.
the issue,filed in itgeneralstatement was with whichbriefA

that one of the at theGrant, defendants, was, timeallegedwas
of marshal,in his office assistant constable&c.,when, acting,

the of and of anofficer of viewcity Portsmouth, uponand police
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incumber-andin obstructingtbeoffence committed plaintiff,by
withstreet, in accordancea PleasantP.,in calleding highway

detain theand plaintiff,of did arrestP.,order of thean mayor
be-andmade,a washe and afteras lawfully complaintmight;

fromto he wastrial,the dischargedfore was broughtplaintiff
theand thatof his attorney,at the instancearrest, trial,without
theor detaininterfereother did not in withwaydefendants any

plaintiff.
Itconsent ofThe tried the court ap-case was by by parties.
on thethe plaintiffin that the defendants arrestedevidencepeared

thehim to1856, and tookafternoon of the 19th ofday May,
till be-him there,in andPortsmouth, imprisonedwatch-house

he dis-nine and ten o’clock the next whenmorning, wastween
timewas, at theIt that thefurthercharged. plaintiffappeared

stonehis in aarrest,of one Charles Robinsonassisting erecting
andRobinson,ofin Pleasant the land saidstreet, oppositepost

furtherthereof. Itclose to the outsidecurb-stone, appeared
andthe lot,that one John K. who owned adjoiningPickering,

toit, the street hisfromcarriages yard,lived withpassedupon
stood, that therethis but wasover the wheresidewalk, post

the althoughhim to interfering post,room for without withpass
a him.testified that it nuisance tohe was

frontinthere a standingIt further that was postappeared,
Robin-the streetand treesland, oppositeof alongPickering’s

than the inthe streetfurther into postland,son’s which were
in thetrees,there and; standingand that postswerequestion

thenot thatall the It did appear postoversame way, city.
the street.theobstructed travel along

a ofaldermen,the and upon petitionAt of mayora meeting
this itof post,of the erection wasK.J. Pickering, complaining

“ removed,the to be and allcausethat the mayorordered post
in violation of thein theobstructions highways,persons placing

tobe and dealt with accordingthe to arrestedboard,oforder
to one ofJones,an order directedthe issuedandlaw mayor

him removetocommissioner, requiringthe as streetdefendants,
in theobstructionsand all placingthe prosecute personspost,
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;to thehighways, same vote and an Grantagreeably order to
and theKoote, other defendants, as assistant marshals, to render
such assistance to streetthe commissioner as he should require.

It that arrestthe madeappeared defendants,was theby who
were asacting officers, of the offence ofpolice viewupon alleged

the and detained till nine the nexterecting post, about o’clock
forenoon, when a and an en-complaint made,being attorney

in,in agaged warrant, the came anddrawing plaintiff’s attorney
his the andupon suggestion was theprosecution dropped plaintiff

discharged.
It that Jones was street otherappeared commissioner, and the

marshals,defendants assistant hadand that no writtenthey
but the order.authority, mayor’s

this theevidence court found the defendantsUpon guilty,
assessed the and rendered To thedamages, findingjudgment.
of the thecourt fileddefendants allowed.exceptions, which were

Hatch and for theWebster, plaintiff.

for the defendants.Hoyt,

Bell, J. There is no that thepretence andmayor aldermen
had to direct the arrest of theany authority in the caseplaintiff
stated. itHowever be that the authoritiesexpedient might city
should thehave to the of inpower erection nuisancesprevent
the arestreet, we not ofaware to themany givenauthority by

thatthe for The of the andlaw aldermenpurpose. powers mayor
on statutes,are conferred inthem terms or are such asby they

have conferredbeen on selectmen of statutes. It is notbytowns
either or safe for them to assumegenerally prudent inpowers

caseany where cannot findthey an express statutory authority.
The street iscommissioner in the brief statement toalleged be

of factsurveyor highways, thatthough does not otherwise ap-
in case.thepear What were his as commissionerpowers the

court has no means of as do notjudging, they take no-officially
tice of the ;ordinances of cities but if he surveyor, thoughwas
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he had to cause incumbrance in theany toauthority behighway
statute,theremoved, to he had no toagreeably power arrest any

one for such incumbrance in the street.placing
Indeed, it does not seem clear that theentirely herepost in

could be either as anquestion properly regarded incumbrance
or a it bepublic nuisanpe, tothough might Mr.annoying Pick-
ering.

He he ordenies that either directly indirectly interfered with
or the but thisrestrained fact isplaintiff; found otherwise, and

isno whatever shown.justification
defendants,The inother two their of constables andcapacity

officers, had to arrestpolice personsauthority committing offences
the law, their in certainown cases.against view, Theupon ques-

here is, if,tion in this case of a nuisance inerecting the street,
the offence of that class inis suchwhich officers have topower
arrest as constables,without warrant. They derivemay, the

law,from the or ascommon officers andpower police constables
ithave statute.bythey may

In the treat ofbooks which this 1as Burns’subject, Justice
in onand Wilcox894, Constables,particularly the2,chap. cases

are withenumerated great minuteness andapparently care, in
a constable without warrant,which may apprehend and no case

in this can beany found.way resembling
The statutegiven by Stat. ch.(Rev.power 114, sec. 6,) is

limited to offences theagainstexpressly police law. Among
7,in sec. ch.offences, 118,those of of the Revised Statutes,

“kinds ofare included various obstructions in the streets. No
shall, without leave,or orperson necessity, place cause to be

left, street,in lane,or oranyplaced alley, public place, for two
or one hour sled,hours by night,by day, any wheelbarrow, cart,

or other orchaise, carriage, box,any crate, cask,dray, tub, or
vessel; or orthrow,other or cause to beplace placed or

street,suchthrown, into any lane, oralley, public place, any
dirt,wood, lumber, manure, or other matter that may impede

the of the same,free and suffer thepassage same to remain
hours.” Thisthere statute cannottwo toapply this case,

17VOL.ssxvi.
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that the had remainedalleged hours,not two andit isbecause post
it the travelthat obstructed thealongpublicdid not appearit

thethe could be liberal constructionif language bystreet, even
casethe otherwise.to reachheld

without any legal justification,was consequentlyThe trespass
and thefound judg-were properly guilty,the defendantsand

affirmed.bement must

Belknap & a. v. Wendell.

trial,granting judge, statiDga theground for new that aftera sufficientnotIt is
case, proper exceptionsapplicable qualifi-to the with andjury lawthe theto

afterwards, commenting upon evidence,thecations, has, repeated gen-thein
qualifications.again repeating thosewithoutruleeral

this case from theof ofsufficiently appearfacts opinionThe
delivered bythe court

theof leave wasplaintiffs,On motionJ. togivenBell,

thetried for an amendment ofcause,who theto the judgeapply
has been itmade,sinceamendment whichby appearsAncase.

to the in 11 Rosterinstructions given jury, reportedthethat
thestated in case.93, correctly originalwereN. H.)(31

instructions,of thosethat a part supposednow appearsitBut
him,to bear wereagainstcounsel afterwardsthe plaintiffs’by

the directionsagain repeating qualifying bywithoutrepeated,
first accompanied.atweretheywhich

that if suitable andclear,it to be instruc-legaltakeNow we
it is no cause for a trialto the new thatjury,are giventions

thoseto or repeating instructions,in asreferringthe judge,
the he isof evidence com-upon whichto some portionapplying

It must bethoseagain qualifications.repeatdoes notmenting,


