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appointedBy original proprietors township,a wasvote of the a committeeof
showinglands, pitched,“to run out the common all the lands that have been

“authorizing layleft,”and Allthe land that is the committee tocommon and.
by pitch,personout metes and bounds to each that has made his one hundred

right, onlyaccordingly.”acres to each make The returnand to return made
by plan township, showing pitches,the acommittee was of the the lots and

“left, reportproprietors acceptand the common land and the to thevoted of
original pitch,proprietorsthe committee." of the had made hisOne who had

conveyed, previously appointment committee,to the of the one third of his
right assignedplan representedto J. H. and two thirds to A. The the lotW.

“body,right proprietor lying H., acres,”to 33}the of this as in one J.with
“ 66| acres,”easterly part W.,lot, westerlywritten on the of the and A. on the

part; upon planbut with no line drawn the ato indicate division of the lot
parcels. twentypond water, coveringinto two There was in afact of about

acres, extending through lot, quantitythe middle of the and the of land be-
margin pond lot,tween the of the and the outside lines of the on the east and

respectively, give grantees original proprie-west was sufficient to to the of the
acres,proportions anyincludingtor their several of the one hundred without

portion pond. Held, parolof the that evidence was inadmissible to show that—
assign right proprietor sepa-the committee intended to to the of the the two

parcels, side, containing acres,rate 33}one on the east theand the other on
west, containing 66| acres, constituting together the one acres allottedhundred

right; plan proper allotment,thatto his the was the record evidence of the
by parol,bewhich couldnot contradicted or varied and that the entire lot within

boundaries, including pond,plan,the as-outside as delineated on the wasthe
right.signed to the

TRESPASS,for andcutting grass.carrying away standing
thePlea, and and freehold theissue, soil in locus ingeneral

in one under the entered.whomquo Berry, defendant
The close in of the common andwasquestion originally part

undivided lands in the 1791,of Intown Moultonborough.
Hoit,Nathan one of the made a of oneoriginal proprietors, pitch

hundred at Red Hill and on the 9thacres, Falls, 1806,of July,
one third Hoit,of his to and on the 28thconveyed pitch Joseph

of the theOctober, 1806, other thirds to Asa Watson. Ontwo
1st of the1808, of the aJuly, proprietors township appointed

“committee to outrun all the common lands in the town, show-
all the that been and allhave the commonlanding lands pitched,

“that is andleft,” voted that said committee out metes andlay by
bounds to each that has made one acreshis hundredperson pitch,
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each shallthat said hundredto each and whopersonright, accept
all and title to all lands,other commonrightacres shall relinquish

Thethe other thecommittee,for the benefit of onproprietors.”
return of their1809,18th of made adoings, by reportingMay,
all the lots and the com-town,of said andshowingplan pitches,

“ toland and the the ofleft,mon votedproprietors accept report
the committee.”

the Nathan Hoit Red Hill Falls,The atplan represented pitch,
linebeingthere no it theas in one out-lying body, upon except

the onlines, hut on the east side of theside was writ-pitch plan
““ theacres,” west,J. and on A.ten, Watson,Hoit, 661-38■

in thatacres.” It evidence when the committee sur-appeared
the there mills and an artificiallot,and ran out wereveyed pond

to acres,from fifteen and that Hoit’sit, containing twentyupon
the onland on east and Watson’s the side ofwas run out west

andthe owned at the timeThe mills were occupiedpond. by
Hoit & and have been ever since andWatson, owned occupied

After thethem, or their of the com-reportby grantees.by
mittee and the Nathanwas made Hoitaccepted by proprietors,

hisreleased other all interest in the commonto the proprietors
in the In 1815and undivided lands thetownship. proprietors

all the common and the has the titlelands, de-conveyed plaintiff
defendant entered under thefrom that Theconveyance.rived

The committedtrespasstitle derived from Watson. wasalleged
the The introduced thepond.land covered by plaintiffupon

thatWatson,Asa who testified the committeeof whendeposition
bounded him mark,out lot at water hehighthe they thoughran

did not erect bounds or ormonuments,testified that they any
land;the thatestablish line offtheyupon surveyed fiftyany
line near the anda estimatedacres, straightrunning pond,by

the of land and the of the tobetween that marginquantity pond
be It did not that the committee didacres. appear anything16f
else of him at mark. Therebounding high waterby wasway

Hoit’s land the other side theno evidence how on wasof pond
fromrun out or Eachbounded, what theexcept appeared plan.

ashad as much in his of the one hundredquantity proportion
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acres, without of the Theincluding any portion pond. plaintiff
claimed that the as common land thepond passed by conveyance
of the in 1815.proprietors

The court, of that thebeing opinion were boundproprietors
the as thatby and, showed no common landplan, between Watson

Hoit, ;& it to bewas understood there none that thewas testi-
of so far as itWatson, contradicted themony inadmis-plan, was

sible ;for the or one under them andproprietors, any claiming
that if itadmissible, not that thewas soil of theshown waspond
common until itland, that Hoit also bounded atappeared was

mark on thewater other side of thehigh ruled that thepond,
had failed to maintain the andaction, ordered aplaintiff nonsuit,

the moves to set aside.which plaintiff

for theEmerson, plaintiff.

thefor defendant.Lyford,

SAWYER, J. the vote of theBy proprietors, theaccepting
committee,of the the theirreport constituting isplan madereport

the record evidence of the allotment or to theassignment several
of their shares ororiginal proprietors estates in therespective

common lands. It is inimmaterial thewhat form allotment is
a onmade, whether which beby delineated theplan may bound-

aries of the several the names thelots, with of orproprietors
to are orrights which aproprietary they assigned, by description

in of thosewords in connectionboundaries, the names towith
the lots bewhich so described In either case theassigned.may

allotment is and the in theby becomes,writing, plan former case,
the record evidence the assignment;of as does the record de-

in the latter. the familiar thatscription Upon whenprinciple
recordsuch evidence exists it cannot be controlled theby parol,

of Asa soWatson, far as it hadtestimony toany showtendency
that the allotment not what it towas have been from theappears

inadmissible. Thewas evidence from theplan, derived isplan
that a lot to includeboundaries so located asdesignatedwas by
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the locus in within them. The lot is on thequo designated plan
as to Watson to the extent ofbelonging 66§ on theacres, west-

and toerly part, to theJoseph Hoit, acres,extent of on33■
;the thetogether hundred acres theeasterly making whichup

committee so set off to each under awhichproprietary right
itas termed, ;was had been madepitch, is,that under which

the had selected theproprietor location of his orgeneral claim,
andshare, That this lotby entry occupation. intended towas

be to the of Nathanassigned Hoit seemright not towould have
been at the trial. The fact thatquestioned he had anconveyed
undivided interest to each of the whose names are en-persons
tered the in connection with the and in theupon plan lot, pro-

thewith number of acres on theportions corresponding specified
that thirds of his and tois, to one thirdplan; righttwo Watson

Hoit, indicates this. are to also that itclearly We wassuppose
made the thecertain at trial conceded fact that other localitiesby
indicated the the location of this lot to be theshowed atupon plan,
Red Hill itwhere, as from theFalls, evidence, Nathanappeared
Hoit made his The thathad case finds thepitch. plan repre-

;sents the as for his as in onelot, surveyed pitch, lying body
there line it thatno to indicate the of itbeing upon portions

Hoit’smarked as Watson’s and wererespectively, separated by
land could be aswhich commonany intervening regarded land,

theand thus from the in 1815-pass by conveyance proprietors
The is referred to as a of the case. It is contendedpartplan

it,the an ofthat, from this statement con-by plaintiff inspection
correct; thattained in the case not to be there doappears ap-

lines,a linethe faint traces of or whichplan maypear upon
to and theacres, Watson,indicate that the assigned 33■66f

not tocontiguousinacres, Hoit, lyingto were separate parcels,
notthem,tractother, assignedand thus a betweeneach showing

that theand it is claimed questiontheto ofright proprietor;any
notsuch lines didashould have been submitted to whetherjury,

of thethe assignmentthe limitingoriginally upon planappear
“ Hoit, to theof Nathanhundred under theacres,one pitch”

and muti-is defacedTheseparate somewhatparcels. plantwo
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it obliterated. Therelated, much of theand writing nearlyupon
lot,across the such asare lineirregularof anslight appearances

andof athe of a stream or margin pond,indicate coursemight
a dis-line,a faintalso of a shortextendingappearance straight

of thetance thelot, dividinginto the continuationapparently
thehowever,line runslatter,of lots. betweenThisadjacent

the andlot,name of ofJ. as on theHoit, easterly partwritten
acres; cannot,the andhis number of33■,figures indicating

ofto been intended as thetherefore, boundarybe havesupposed
thehis an extension of dividingbut rather as accidentalparcel,

intended.line of the Whateverthe lots pointadjacent beyond
the it mustare to be seenof this nature upon plan,appearances

thebe that the trialunderstood from the case proceeded upon
: that the lotis viz wasstated,that the whatshowedground plan

the to indicateout one no linesin with upon plansurveyed body,
that wasand that notwo separate question upon pointparcels,

that if suchunderstood,raised before the It cannot bejury.
the trial the have declinedhad been made at court wouldquestion

if it theit to the and then waived plain-to submit was byjury;
ena-for the ofthe nonsuit not be set asidetiff, should purpose

it.him to raisebling now
the failed tocase,thethe evidence shown plaintiffbyUpon

locus in and theout title to themake quo,
stand.Nonsuit must

Parker.v.Banfield

good goods, what-jury of a sale ofquestion the faithbefore the istheWhere
contemporaneous withnegotiations,progress andof thein theis saidever

it,give deriveshaving tendency and whicha tosale, charactera toandthe
it, is admissible.fromcredit


