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it obliterated. Therelated, much of theand writing nearlyupon
lot,across the such asare lineirregularof anslight appearances

andof athe of a stream or margin pond,indicate coursemight
a dis-line,a faintalso of a shortextendingappearance straight

of thetance thelot, dividinginto the continuationapparently
thehowever,line runslatter,of lots. betweenThisadjacent

the andlot,name of ofJ. as on theHoit, easterly partwritten
acres; cannot,the andhis number of33■,figures indicating

ofto been intended as thetherefore, boundarybe havesupposed
thehis an extension of dividingbut rather as accidentalparcel,

intended.line of the Whateverthe lots pointadjacent beyond
the it mustare to be seenof this nature upon plan,appearances

thebe that the trialunderstood from the case proceeded upon
: that the lotis viz wasstated,that the whatshowedground plan

the to indicateout one no linesin with upon plansurveyed body,
that wasand that notwo separate question upon pointparcels,

that if suchunderstood,raised before the It cannot bejury.
the trial the have declinedhad been made at court wouldquestion

if it theit to the and then waived plain-to submit was byjury;
ena-for the ofthe nonsuit not be set asidetiff, should purpose

it.him to raisebling now
the failed tocase,thethe evidence shown plaintiffbyUpon

locus in and theout title to themake quo,
stand.Nonsuit must

Parker.v.Banfield

good goods, what-jury of a sale ofquestion the faithbefore the istheWhere
contemporaneous withnegotiations,progress andof thein theis saidever

it,give deriveshaving tendency and whicha tosale, charactera toandthe
it, is admissible.fromcredit
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pastBut a recital admissible;of istransactions not where the hadand sale been
completed, parties, during day sale,and one of the the afternoon of the of the

—at place, personsanother Kdd,done,stated to other what beenhad that
the statements were inadmissible.

TRESPASS. The was containedwrit dated June and30,1855,
three counts. The the thirdrelied at the trialplaintiff upon
count which that the on 15thonly, charged defendant, the day
of atMay, 1855, took theand carriedWolfborough, goodsaway
and ofchattels the theplaintiff from there situ-store,plaintiff’s
ated, and converted the same theto defendant’s use. Yalueown
of goods thealleged, $1,871.77. Plea, issue, with ageneral
brief statement, forth that the referred tosetting were,goods
at the time of the the of one Johntaking, property W. Avery,

defendant,and that the the of thea of sheriffbeing deputy
of Carroll, saidcounty took writsattachment twogoods by upon

he then heldwhich one in favor of Pierceagainst Avery; Wm.
& Co. and ;the other in &favor of Co.Fenno, ShawWhitney,
that he under the statute to sell theproceeded saidgoods upon
writs, and that he had a theof of theapplied portion proceeds
sale an execution which beenupon had recovered in the action
in favor of Pierce & Co. v. and hethat retained theAvery,
balance to be on such executionapplied as be recovered inmight
the other action in favor of Fenno, & Co.Whitney, TheShaw

introduced evidence toplaintiff that he thetending show bought
in of had taken thegoods controversy of theAvery; delivery

insame, and possessionwas thereof on 12ththe ofday May,
1855, &c.;the defendant took them,when that the negotiations
between the and for the of saidplaintiff Avery purchase goods

oncommenced in Boston the of the 8th of themorning same
; that the arrived in atMay of theparties Wolfborough night

same examined thethe and closedday, goods, negotiations by
an that the should take the cer-agreement plaintiff goods upon

conditions, and that antain invoice taken of the thatwas goods
the forenoon,and next and that theevening invoice was receipted

the theand for made the ofin twopayment goods presence
witnesses, about noon of the 9th the aftermonth,of same which
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arrivedthe for Boston,and where theystartedAveryplaintiff
that night.

thatto showthen evidence tendingThe defendant introduced
time ofin debt at thesaid involvedJohn W. wasAvery deeply

Pierce & and Whitney,the that Co.to thesalealleged plaintiff;
saleand that saidof Avery,& Co. creditorsFenno, wereShaw
de-andto hinderintent delay,was made for the andpurpose
thistherefore void ascreditors, againstandfraud wasAvery’s

he acted.defendant and those for whom
evidence,introduced otherTo therebut this evidence plaintiff

andthe wereto betweennegotiations Averywhatshowtending
and doneintroduced, bywhat wasthe weretheyhowplaintiff,

from the commence-transactions,the in the course of theparties
theclose of the forsale, purposement of the thetonegotiations

intent asno such fraudulentof the that there wasjurysatisfying
such intentif there wasor, least,the defendant at anyalleged,

it,no ofon had knowledgethe of thepart Avery, plaintiff
to intobut faith, intending gothat the inplaintiff bought good

business himself at Wolfborough.
that thestatedwitness,The called as a whoplaintiff Avery

in & Forristall’sBoston,first talk this trade in Millsabout was
on theasstore, the clerk,)(where plaintiff employedwas

hadthe witness8,of to1855, placewhichmorning May
firm;he thatto some on a debt owed saidgone moneypay
then alonehe his he and thetransacted business, plaintiff being

“: SomethingThe then as followswitnesstogether. proceeded
feeble health. Hethen said me to Banfield about hiswas by

himand that itfeeble,said that his health killingwas wasvery
histo there in that and he had togot changeplace,stay

‘ me out,’business. I then You had better havesaid, bought
£ betold him it aand it is not too late I wouldadded, now.’

I moreout, boughttime then to me before goods,good buy any
as then and he thelow, buy Spring goodsstock was couldmy

Ithe that dotrade,himself. then had further talk aboutWe
tradenot He said did not he couldrecollect. he know how

off from his employersas he did not as he couldthen, getknow
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until his time was but if not offout, concluded, he could get
he couldthen, his brother to tend him until suchstore forget

time as he could or his timeoff, I madeget expired. pro­my
I sell to him,”how would &c.posals

To the admission of hutthis the defendant objected,testimony
the court admitted it.

Soon after the it that theconversation,above appeared plain-
Banfield,tiff to E.went a Mr. to how theyC.lawyer, inquire

do theshould and with him. Thebusiness, plaintiffAvery went
then a testified thatwitness,called said E. C. Banfield as who
he theBoston,a in and that plaintiffwas attorneypracticing

1855. Theand him at his office incalledAvery upon May,
“ thensaid he waswitness as : Thefollowsproceeded plaintiff

of goods.a trade with for his whole stockAverynegotiating
He andasked me to make a good properwhat was necessary

if besale, and the business could all done at office. I statedmy
to him be thatin that a bill of sale allwould wasreply simple

himself,and that he had tobetternecessary, Wolfboroughgo
take an account of the the and havestock, agree upon price,
the of andhim,the to thepossession property given payments

;there,made in the of some and witnessespresence good proper
that this be the most and ofwould thorough satisfactory way

the business.doing whole
“ II then made of Mr. such assome Avery, usuallyinquiries

make. I or incum-asked him if there were any mortgages
brances He said there not. Ion this stock of weregoods.

but thereasked him about his not were somesolvency, knowing
in as there in Massachu-insolvent laws wereNew-Hampshire

hesolvent,setts. He he considered himself and that con-said
to his debts.that he had more than enough paysidered property

‘him, There is intention of defraudingI then said to no any
‘ Ban-V He not.’in this matter Certainlycreditors replied,

of and said that iffield then made a similar Avery,inquiry
haveof creditors he wouldthere intention defraudingwas any
andnot,about it. him thereto do assured wasAverynothing

left the office.”they
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but the court admit-defendantTo this the objected,testimony
R. Davis asone Richardalso introducedit. Theted plaintiff

theone ofthat selectmen oftestified he wasa witness, who
of soon1855,9th1855, and that on the May,inWolfborough day

his houseridingthe and weredinner, pastafter Averyplaintiff
and about one mileDover,tothe road from Wolfboroughon

the cameand plaintiffSouth Theyfrom Wolfborough. stopped,
W.had out Johnthat he bought Avery,his and saidinto shop,

heas owned aat Wolfborough,to settle Southand intended
a voter thereif he should be legaland asked witnessthere,house

that the statuteinformedBeing requiredthe next election.at
to thatsee histhe told witnessresidence,six months’ plaintiff
there the nexthe to votecheck-list,on the as wantedname was

there in sea-he should andtry gethe and saidcould,ifSpring,
but the courtdefendantthis the objected,son. To testimony

ex-the court the defendantofallit. To which rulingsallowed
cepted.

thefor the defend-returned a verdict plaintiff,havingThe jury
fora trial,the aside and for new supposedto set sameant moved

the court.the ofin rulingserror

theforHill, defendant,Hollins andWheeler, with werewhom
168;8 Pick.Garter v.authorities: Gregory,the followingcited

; 271;9 N. H.Little,v.Ev., sec. 108 Sessions1 Greenl.
; Lund v.22 H. 450French, N. (2 Poster) Tyngs-Plumer v.

36.9 Gush.horough,

for theEmerson,and plaintiff.Whipple

J. If the evidence toEastman, which was wasexcepted
the that it ait must be was ofground theupon partcompetent,

itother could not be admittedgestee. againstUpon principlesres
this defendant.

thebe triedissue to faith ofgoodThe was the saleprincipal
and saidto was theBanfield, bywhatever parties con-Averyby

asale, and tohavingthe elucidatetemporaneous tendency orwith
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a character to andgive it, which derivewould credit from it, was
admissible. Sessions v. Little, 271;9 N. H. Mahurin v. Bel­

14 ;N. H. 210lows, Plumer v. 22French, N. H. (2 Foster)
;450 Hersom v. 23 N. H.Henderson, (3 498.Foster)

In Newman Bean,v. 21 N. H. it(1 Foster) 93, was held
that the andcorrespondence lednegotiations which to a con­

admissible,tract were as that theshowing contract itself was
bond But a recital of transactionspast is not competent.fide.
This is clear. v. Rutter, 24 Pick.Haynes 242.

The for thenegotiations ingoods commencedcontroversy in
Boston on the 8th of andday theMay, at onceparties left, and
in the of that arrived atevening day theWolfborough, where

thenwere. closed thegoods They andbargain, commenced
an of thetaking the sameinventory goods whatevening. Now

said Banfield andwas between at the Boston,instoreAvery on
that in the of themorning, progress negotiations and connected

under thethem, was,with rule, competent evidence, as tending
the theto character of sale. Itshow was withcontemporaneous

— —themain fact faith of thethe salegood and had a tendency
of theunfold the nature transactionto and to derive credit from it.

at thesaidalso was officeattorney’sSo what was admissible upon
Elliott,the Johnson v. 26 N.same H.principles. (6 Foster) 67.

ofBut the Davis as to thetestimony what saidplaintiff after
transfer of thethe sale and goods, was Davisincompetent. had

the saleto do orwith of thenothing purchase Thegoods. ne-
had all been the invoice ofcompleted, taken,thegotiations goods

of the andmade,the Banfieldmoney hadpayment taken pos-
of the The business allproperty.session finished,was and the

the thatof at time that hestatement hadplaintiff outbought
in no of the res norway part gestee,wasAvery contemporaneous

but a recital ofsale,the past transactions, thewith when plaintiff
as to other matters. Formaking inquiries thewas admission of

the verdict must bethis evidence set aside and a
New trial granted.


