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tribunal.  Can we presume that the legislature, when they took
pains to introduce into the act an express provision to prevent a
modification in the mere form of the proceeding, would, in the
same act, mean to take away from the parties to a pending suit
the important right of trying the cause a second time on re-
view ?

The other provision relied on is that by which all proceedings
and business pending in the Common Pleas are transferred to
the new court. The object of that section is manifestly to carry
the pending business to the new court, in order that the proper
proceedings might there be had for their determination. It says
nothing, it is true, of future writ of review ; nor does it mention
future writs of scire facias,; but neither in the case of writs of
review or of scire facias can any inference be drawn from failure
to name them particularly, that no such writs were afterwards to
be brought. The operation of that section was of course con-
fined to pending suits, and can have no bearing on the question
whether any of the different sorts of suits mentioned or omif-
ted in it might be commenced afterwards.

The conclusion is, that the ruling of the Common Pleas,
denying the motion to dismiss the writ of review, was correct.

GrLsom 9. SULLIVan.

An obligation, held by a person to support him, his wife and minor children
during life, and secured by a mortgage of real estate, although it may be
found by a jury to be of greater value than $250, is neither real nor personal
estate, within the meaning of the clause of the statute relating to the settle-
ment of paupers, which declares that any person having real estate of the
value of $150, or personal estate of the value of $250, shall thereby gain a
settlement.

Assumpsir, for the support of a pauper, alleged to have his
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settlement in the defendant town derived from Charles Nash,
To show that said Nash had gained a settlement in the fourth
mode specified in sec. 1, chap. 65, Rev. Stat., by owning estate
to the value of $2590, the plaintiff proved that he held a mort-
gage of a farm in Sullivan, worth one thousand dollars or more,
given by hig son, Charles Nagh, Jr., the condition of which was
as follows: ¢ Provided, that if said Nash, Jr., shall well and
truly support said Nash, Sen., and his wife Eliza, during their
natural lives, furnishing them with suitable meats, drinks, cloth-
ing, nursing and medicine, &ec., and shall also provide a suitable
home and support for Andrew and Roswell, the minor children
of said Nash, Sen., until they arrive at the age of 18 years,
then this deed is to be void.”

No other evidence of property was introduced. The court
held that this was not sufficient evidence upon which a jury
might find that Nash, Sen., had estate within the meaning of the
statute, to give him a settlement in the defendant town, and the
plaintiffs excepted.

Wheeler § Faulkner, for the plaintiff.
Cushing, for the defendant.

Sawyer, J. The provision of the statute upon which the
decision of this case depends is this:  Any person, of the age
of twenty-one years, having real estate of the value of $150, or
personal estate of the value of $250, in the town where he dwells
and has his home, and paying all taxes duly assessed on him and
his estate for four years in succession, shall thereby gain a set-
tlement in that town.” Rev. Stat., chap. 65, sec. 1.

If Charles Nash acquired estate within the meaning of the
statute, by the mortgage or conditional conveyance from his son
Charles, the exception is well taken; otherwise the ruling of
the court below was correct. It is clear that he acquired ne
such interest by the conveyance as gave him a settlement on the
ground that he thus became the owner of real estate. Until
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proceedings commenced for enforcing the mortgage, his right
under it was a mere chattel interest—security only for the ful-
fillment of the provisions specified in the condition. As against
all the world except the mortgagee, and as against him except
merely for the purpose of upholding and enforcing the mortgage,
the mortgagor is the owner of the land, and his equitable interest
is real estate within the meaning of the act for the purpose of
giving him a settlement.

It has not, however, been urged in the argument that the case
can be sustained on the ground that the interest of Charles Nash,
Sen., under the conveyance, was real estate, but it is claimed
that it was personal estate within the meaning of the act.

The right which the mortgage secured to him was the right to
bé supported himself, and to be relieved from the liability to
support his wife and minor children. The case does not find
that there was any contract or agreement beyond that shown by
the mortgage itself. Whether the transaction between the father
and son is to be viewed as the mere giving of security by way of
the mortgage for their support, the only remedy for non-fulfillment
of the condition being by enforcing the mortgage, or whether
it is to be regarded as a contract between the parties, binding
the son to the fulfillment of the conditions, and for a breach of
which the father might have a remedy by action for his damages
as well as his remedy by enforcing the mortgage, in either case
there is nothing which can be viewed as property, in the ordi-
nary sense of the term, which is promised or which can result
from the contract or the mortgage, until the mortgage is enforced
for breach of the condition, or damages are recovered for a viola~
tion of the contract.

The right which the mortgage sccures is in the strictest sense
personal to the mortgagee; the right to claim support for
himself, and to be relieved from his legal liability to sup-
port his wife and children. Such right, it is true, may be of
great value. There are many such rights which may be esti-
mated and measured in money, and for a violation of which
compensatory damages may be recovered, but which are want-
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ing in the essential qualities and incidents of property. A right
which can be enjoyed only by him to whom it attachesin the
first instance; which in its nature is incapable of being trans-
ferred or alienated for the use and bencfit of another, cannot be
regarded as estate. We think that by that term, as used in the
statute, was intended property in the common acceptation of that
word ; property in some of the forms in which it is recognized
as the subject of purchase and sale, and capable of being used
and enjoyed by an alienee, substituted by the transfer, in con-
nection with it in the place of the original owner. Chattels,
noney, and securities for money, and all choses in action, the
benefits of which may be assigned, and, upon the transfer, appro-
priated by the alienee, may thus be deemed estate ; but a chose
in action, such as this, constituting a right strictly personalin its
nature — incapable of being made available by transfer — for
the benefit of another, cannot be held to be estate within the
meaning of the act, and the ruling of the court below was cor-
rect.




