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for hestatute of the tofees whompenalty illegaltaking attorney
it'. He tender the amount of debtto thatpays attorneymay

and if he elect ten-costs, so to the statute makes suchdo, and
der a bar to further Statutes,Revisedany chap.proceedings.

1;187, sec. noLaws 482. But are ofwe awareCompiled
of law, statute thecommon,orprovision plaintiff’srequiring

;to state or receive the amount of such debt or costsattorney
much less to do so theunder offi-penalty imposed upon public
cers for fees for services rendered in thetaking illegal discharge
of official for error or mistake acci-any therein,duty, whether
dental or intentional, and orhowever slight unimportant.

As the court erredbelow in the motion for a non-overruling
thesuit, rendered the the defend-judgment verdictupon against

ant must be vacated.
sustained.Exceptions

Judge Claggettof Probate v. & al.

estate,usually byA bond givenin the theform administrator of an intestate
provisions applicableand containing statute to the administration ofall the

administrator,estate,such an to bind an the willis valid and sufficient with
annexed, sureties, duties,dischargetheand his to faithful of his official when
given appointmentas the his thatcondition to office.of

deceased,bond, describingThe recital in such when thatthe condition of the
intestate,he description person, may rejecteddied is mere of the and asbe

immaterial surplusage.and
provisionThe principal obligorin such bond that the shall administer the estate

law,accordingthe provisionof deceased is in ato effect that he shall admin-
—accordingister the havingsame the will of theto deceased such will been

previously duly proved approved by proper authority.and the
annexed, testator,The administrator nonde bonis with the will isof a deceased

proper power prosecute,the to in the judge probate,name of the a suitof
against administrator,the sureties in the bond of the first to recover the bal-

remainingance found uponin his hands the settlement of his final account
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— provided necessary preliminary steps hareof administration the been
taken, properand proceedingsthe had to such suit.authorize

Debt, bond, tbe defendants and Jeremiah D.upon given bj
deceased,Nettleton, to the of for this toprobate county,judge

secure the faithful of saidhis duties Nettle-performance by
aston, Comstock,administrator of the estate of Jonathan late

in theof this deceased. On ofNewport, county, eighth day
1847, hisJonathan Comstock made and executed lastApril,

testament,and therein andwill Wood-nominating appointing
Odlin, of the On thebridge Concord, executor. seventeenth

of Odlin the1850, this for andApril, presented will probate,
same was and the Odlinallowed. On sameduly approved day

infiled, the a declination of the trust ofprobate office, written
executor, and recommended the of said Jeremiahappointment
D. Nettleton as the hisadministrator, annexed,with will upon

the bonds. the ofgiving requisite probateThereupon judge
said theduly administrator,Nettletonappointed with will

ofannexed, said he filed theComstock, bondhaving previously
the isupon which suit founded. Nettleton enteredpresent upon

the estate,administration of the and died. Afterafterwards
his his account thedecease, of administration of said Comstock’s
estate andwas rendered settled hisduly administrator, afterby
notice to all and aconcerned, balance found to have been remain-

in the hands of said at hising Nettleton, administrator, decease,
to recover which is the of the suit.purpose present

It was the that the factsagreed if, ofby thisparties upon
case, the suit can be the casemaintained, topresent was bo
remitted to the trial term for such and defences aspleadings may

filed,be set orup and for such otheroffered, trial, or proceed-
as secure theings of themay therights otherwise,parties;

to become nonsuit.plaintiff
The is a of the bond declared on:following copy
Know all men these that Jeremiah D.we, Net-by presents,

tleton, Frederick and in theNathanClaggett county ofMudgct,
andSullivan State of holdenare and standNew-Hampshire,
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of andwills,unto the ofbound probateand obliged judgefirmly
in the fullaforesaid,thewitbinadministrations, countygranting

the histo saidthree to bedollars, judge,sum of thousand paid
his theiroffice, to or assigns.the orsuccessor or successors in said

ofandbind eachourselves,To the true wewhereofpayment
administrators,andexecutorsour and each of ourus, heirs,

whole,the byand in firmlytheand for wholeseverally,jointly
the 17th ofDated daySealed our seals.these withpresents.

hundred andeightthe of Lord one thousandin ourApril, year
fifty.

thethat if abovesuch,isThe condition of the above obligation
is administratorD.bounden Jeremiah whoNettleton, appointed

theof inComstock,on late Newport,the estate of Jonathan
cause to beintestate, do orSullivan, deceased, make,ofcounty

the estatetrue of all andmade, singulara and perfect inventory
hands,deceased,of has or come to the posses-said which shall

or into the hands andadministrator,sion or of the saidknowledge
administrator,of other or for saidanypossession person persons,

and same made to be intoexhibited,the so do exhibit or cause
the ofthe of court of for the Sullivanprobateregistry county

the same estatethree months next andaforesaid, within ensuing,
timeatdeceased,estate of the said shalland other which any
theofhands,come the or knowledgehereafter to possession

ofor the hands or otheradministrator,said into anypossession
do andadministrator,or for said well trulypersons,person

or causelaw; do further makeadminister to andaccording
his said administra-to be made a and true account ofjust

theandnext alltion, oath, within one following,upon year
be remain-foundresidue of said which shallestate,rest and

same be-administrator,account of said (thetheing upon
fororexamined allowed of theby judges,first judgeanding

administra-wills,the and grantingthe time of ofbeing, probate
untodeliver andthe shalltions county aforesaid) paywithin

his oror bysuch as the said judges,persons respectively judge
to shall limit andlaw,their decree or sentence, appoint.pursuant

last will and testamentAnd if it shall hereafter that anyappear
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was made the said and tbeby deceased, executor or executors
therein named do exhibit the same theinto court of forprobate
the aforesaid, to itcounty havemaking allowed andrequest

If theapproved accordingly. boundenabove administrator,
thereuntobeing to render andlawfully required, deliver the said

letters of administration of such testament(approbation being
had andfirst into the said themade,) court: Then before writ-

ten to be void and ofobligation none or else to abideeffect, and
remain in full force and virtue.

JEREMIAH D. NETTLETON,

FREDERICK Claggett, s.][l.
Mudget.Nathan

A. S. H. forTides, the plaintiff.

Burke for theWaite, defendants.

J.Fowler, No has been raised thequestion by ingenious
ofarguments that D.counsel, Jeremiah Nettleton, deceased,

was andduly administrator, with theproperly appointed will
of theannexed, estate of Comstock,Jonathan offormerly New-

thedeceased, if recited theport, bond, in case before us, was
andsufficient to bind him to the of theproper performance duties

of that trust. The is to have beenappointment agreed correct
date,in form as ;well as the is of samesubstance bond the and

mostwas to cover the to be incur-designedclearly responsibility
red under the The to the ofappointment. sufficiencyobjections
the bond are and and theformal,technical as casequite shows
that a balance was found in the thehands ofremaining appointee

the account,final settlement of hisupon administration hisby
interested,administrator, after notice to all thereproper parties

would seem to be no reason the sureties should benot holdenwhy
unlessresponsible, are exonerated fromthey clearly liability by

some substantial defect in their obligation.
the twelfth thesection of 158th of theBy Revisedchapter

it isStatutes, that no shall intermeddleprovided, person with
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or act as executor or admin-deceased,the estate of any person
untiltrust,that heas havingbe consideredistrator orthereof,

sureties,sufficient into the withbond judge,shall have given
thehe shall conditionsas approve, uponsuch reasonable sum

the bond set forth,of is andNo formthere uponprescribed.
in the statute con-recited thosethe withconditionscomparing

it is found thatconsideration,in the under theytained bond now
in There noand almost issubstance, language.are identical in
and ofin the material important portionswhateverdiscrepancy

of the bond are a substantialthethe butconditions, obligations
of the statute. So far as form istheoftranscript provisions

the ofdifference counselthere is no whichconcerned, ability
there can be no reason onand thathas been able to designate,
informal, should not be enforced.bond, althoughaccount thewhy

that diedrecites Comstock intestate.But it is said the bond
ismere anbut it istrue, personae, evidentlyThis is deseriptio

the force andimmaterial to of theerror, validityand one wholly
to the ofimmaterial theIt entirely liability obligorsbond. was

diedthe deceased testate or intestate.bond,thein whether
faithfulthe administrator’s performanceundertook forThey only

he shouldtrust; that administerhis faithfullythe duties ofof
the deceased thatof came to histhe estateaccount for alland

— settled that anIt is well erroneousevent.hands in either
fact circumstance,or doesof an immaterialcontract,in arecital

thisand effect. offorce Rejectingitsnot impair general position
and the con-immaterial,as descriptive whollythe recital merely

and a withthe bond is complete compliancedition of perfect,
statute.of thethe requisions

the bond that Nettletonthat providesIt is suggestedlikewise
law,toof the deceasedthe estate accordingadministershould

cases,in such that heis usualasinstead of shouldproviding,
the thethe of Asto will lawit accordingadminister deceased.

shall beof a testator administeredthe estatethatprovides
that the shalladministratorawill,to his provisionaccording

a heis in effect that shallto provisionlawadminister according
andthe inasmuch as the formerwill,toit accordingadminister
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more lat-general includes and theproposition impliesnecessarily
ter and more To the a testatoradminister estate ofspecial.

law, is theto of it toaccording accordingto administernecessity
of the deceased,will it to 'bebecause the itself requireslaw

so administered, after the will has been and approv-duly proved
ed, as it had been in the case.present

The for inthe of administrationprovision letterssurrendering
the event of a will thereafter found and wasbeing prop-proved,

inserted, and would bond in otherhave been so had theerly
conformed to those the ofrespects usually given upon granting

administration with the theannexed,will to require-agreeably
ments of the fifth condition enumerated in the statute. Although
one will had been it was not certain that another andproved,
later one not be the offound,afterwards whichmight proof

themight supersede altogether previous proceedings.
It has been farther that the suit isobjected present prosecuted

for the benefit and at the the deof administratorinstigation
bonis the andnon, annexed, estate,with will of Comstock’s
that such administrator cannot be theentitled to benefit of a
suit this bond. The case of the Judge Probate v.upon Hey­of

491,8 N. H. cited thedock, counsel both sides, seemsby upon
to us to that thisshow isconclusively withoutvery objection

It then holden,foundation. was that the administratorexpressly
de had a claim thebonis to balance found in the handslegal of
the theexecutor on settlement of his account, and that no decree
of the of such balance to be tojudge probate, ordering paid

himhim, was to enable to take out execution for thenecessary
a of theamount, when breach condition of the executor’s bond had

been The same doctrine is establishedacknowledged. otherby
decisions. But aside from it isauthority, quite apparent, upon

and familiar that as thegeneral if, caseprinciples, finds, there
be a balance in the thehands ofremaining deceased executor,
unadministered, such balance is andpeculiarly withinlegitimately
the of the as orprovince administrator,new it be thepart, may
whole of the estate of the deceased testator, of itwhich is his

and to take It is the of theexpress positive charge.duty duty
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adminis-orexecutorof anyof the deathprobate, uponjudge
administered,notthe estateupontrator, to administrationgrant

theif, after suchit- appointment,and be singular,would quite
and legal authority,destitute ofadministrator powernew was

andto institutethetaken for purpose,upon proper steps being
thenames of persons,in properto final theprosecute judgment,
to obtain possessionenable himnecessaryall tosuch suits as were

ofthe bondA suit uponof the to hisfunds committed charge.
methodthe onlythe seem to be practicableexecutor would

himdutyofficial requireshisto reach the estate whichwhereby
of thetheto provisionsto administer and accordingappropriate

doubt he; mayhave no properlyin andthe case wewill present
but for hisof thethe name judge,maintain insuit,the present

executorthe deceasedofof the suretiesto recoverbenefit,own
of histhe settlementas shownhands, bythe left in hisbalance

havethe necessary preliminary stepsifaccount,administration
thehad fortaken, purpose.been and proceedingsproper

be main-suit wellthe mayAs are of that presentwe opinion
the case isof the partiesthetotained, agreementaccording

there.furtherforterm, proceedingsto be to the trialremitted
maintainable.Bond good-suit


