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Gay v. Smith.

affectedthat mode notof to indorse in is byThe Scrutonright
inhabitant,one anclaim,that his notthe fact withbeing joint

ofto him in the action. The groundhe is compelled join
inhabit-in the statute arethe distinction whoplaintiffsbetween
citizensnot, is,this those are thatState,ants of and whilewho
courts,the of ourreach ofother States are processof beyond

to forbe give securityand therefore properly requiredmay
their suitsmaya conditioncosts, theyas whichupon prosecute

theour citizens withinbeingin this own jurisdiction,jurisdiction,
not to be embarrassedin for the are thuscosts,to answer person

their Scru-to a forresorting enforcing rights.in legal remedy
entitled thean of the is to allState, advantageas inhabitantton,

suit,in his he isIf, compelledof this distinction. bringing by
him other areof tothe rules whojoin plaintiffs,withpleading

hisnot forfeit the benefit of citizen-citizens, he doesnot thereby
action is ahim,this As to the one broughtin byship respect.

the suit cannotState,an inhabitant of the andiswhoplaintiff
to ifhim,a so far as relatesindorser,for want ofabate proper

is areindorsement as of whorequiredhe furnishes such plaintiffs
as forthe writ cannot abate to one plaintiff,Asinhabitants.

ifall,as to theindorsement,of a without abatingproperwant
as it beto must heldone,is sufficient necessarilyindorsement

The motion to deniedas to all. wasquash properlysufficient
theandbelow,the courtin

bemust overruled.Exception

Gay v. Smith.

error,judgment is be awardedUpon the a on a writ of restitution toreversal of
error,by in of thethe defendant in satisfaction erro-the amount receivedfor

fees, canjudgment, interest There be noand officers’ withneous thereon.
error, bydamages plaintiff reason ofinquiry, bysustained the ininto the

under itsupon property, andlevythe a sale thereofof the execution the
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ERRORto the Court of CommonPleas, to reverse a judgment
rendered in a suit in which the in error was de-plaintiff original
fendant. The reversedwas for ofjudgment want servicelegal
of the theoriginal writ, defendant been defaulted in thathaving
suit. the reversal of the the inUpon judgment errorplaintiff

an intomoved for the sustained ofreason theinquiry damages by
of the execution the theattached, and saleupon propertylevy

thereof —the of the sale to be much lessproceeds allegedbeing
than the value of the and for ofa restitution forwritproperty,
the ofamount its value.

O. R. the inforMorrison, error.plaintiff

for the inFelton, defendant error.

Sawyer, J. the of a error,reversal for res­Upon judgment
betitution is to the errorawarded to in of all which hasplaintiff

been taken from him thevirtue of and inby judgment, applied
satisfaction of it. realIn actions the of isaward restitution

that the bein error restoredspecific, to the tene­plaintiff
thements, with together the issuesappurtenances, with and

received, judidi 21;colore 13 Co.profits prcedicti. Rast. Ent.
308; ux. v. 10 483.Cummings & Mass.Noyes,

If satisfaction of the has been obtained an extentjudgment by
land,real theestate, and not its is toupon value, be restored;

but if has athere been sale of the levied the res­property upon,
totitution is be of amountthe of received from themoney sale,
beenwhich has in ofsatisfaction theapplied and offi­judgment

363, 24;cers’ Co. 8;fees. 5Dyer pl. 90, b b, ;Co. 14396,
778;Roll. Abr.,Abr. 1Q;Bac. M.Execution, ;& S. 425

v. 11 141.Johns.Pangburn Ramsey,
Under statute,our from the sale is heldany overplus arising
the for the use of theofficer debtor. ofThe writ restitutionby

facias,is issued a sdre thewithout whenever record theshows
in theamount satisfaction of and thisapplied whenjudgment;

does not thus a scire is to toissue, or,appear, accordingfacias



1858.TERM,JANUARY 437

v.Foster Foster.

into thethe court amountbe made bymayour inquirypractice,
PracticeTidd’saffidavits.bymotion supportedso uponapplied,

;2Stevens, 158; Wend.1137-38; 2 587 v.Salk.936, Saffon
But theH. 117.Foster) inquiry26 N.Stevens, (6Eames v.

has beenthe amountascertain whichthan tofarthernogocan
fees, which,and officers’of thein satisfaction judgment,applied

to theas incidentare to be regarded judgment.thisfor purpose,
thefor restitutionof authority extendinganynotare awareWe

that amount from-­interest; however, uponthis including,beyond
the dam­action lie foranWhether willtime of its receipt.the

undervalue, isof the at ana sale propertyoccasioned byages
73;T.decided. Turner v. Feldgate, Raym.to beunnecessary

If the161; 5 725.Mod. Com.Greswick, Dig.4v.Westerne
account,on thatbe assessed in damagesis toin errordefendant
thisand can­assessed abythem jury,to havethehe has right

of which weanyin withhere, conformity practicebe donenot
are aware.

denied.Motion

v. Foster.Foster

“allowance, aby judge probate present sup-the of to widow hermade forAn
165, Stat., widow,1, chap. giftis not a theRev. to norunder sec.port,”

any injustice exposed byapparent mayto which she beremedytointended
distributions, husband,heror the will of but to enable her tostatute oftbe

her interest in the estate can be set out to her.untilsupport herself
inventory the anof estate of intestate consisted of real estate thetotheWhere

$800, $1,250,personal againstand to the amount and the debtsofamount
descendants,$575,to and there were no lineal andamounted theestatethe

— Held,$600made an allowance to the widow of that theprobatejudge of
reversed, $200.be made ofbe and-an allowancedecree should

Appeal ofdecree of the Josephjudge probate.from the


