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Gay ». Smith.

The right of Scruton to indorse in that mode is not affected by
the fact that his claim, being joint with one not an inhabitant,
he is compelled to join him in the action. The ground of
the distinction in the statute between plaintiffs who are inhabit-
ants of this State, and those who are not, is, that while citizens
of other States are beyond reach of the process of our courts,
and therefore may properly be required to give security for
costs, as a condition upon which they may prosecute their suits
in this jurisdiction, our own citizens being within the jurisdiction,
to answer in person for the costs, are not to be thus embarrassed
in resorting to a legal remedy for enforcing their rights. Seru-
ton, as an inhabitant of the State, is entitled to all the advantage
of this distinction. If, in bringing his suit, he is compelled by
the rules of pleading to join with him other plaintiffs, who are
not citizens, he does not thereby forfeit the benefit of his citizen-
ship in this respect. As to him, the action is one brought by a
plaintiff who is an inhabitant of the State, and the suit cannot
abate for want of a proper indorser, so far as relates to him, if
he furnishes such indorsement as is required of plaintiffs who are
inhabitants. Ag the wrib cannot ababe as to one plaintiff, for
want of a proper indorsement, without abating as to all, if the
mdorsement is sufficient as o one, it must necessarily be held
sufficient as to all. The motion to quash was properly denied
in the court below, and the
Fzception must be overruled.

H

Gay ». SyrmH.

Upon the reversal of a judgment on error, a writ of restitution is to be awarded
for the amount received by the defendant in error, in satisfaction of the erro-
neous judgment, and officers’ fees, with interest thereon. There can be no
inquiry.into the damages sustained by the plaintiff in error, by reason of
the levy of the execution upon the property, and a sale thereof under its
value.
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Gay v. Smith.

Error fo the Court of Common Pleas, to reverse a judgment
rendered in & suit in which the plaintiff in error was original de-
fendant. The judgment was reversed for want of legal service
of the original writ, the defendant having been defaulted in that
suit. Upon the reversal of the judgment the plaintiff in error
moved for an inquiry into the damages sustained by reason of the
levy of the execution upon the property attached, and the sale
thereof — the proceeds of the sale being alleged to be much less
than the value of the property, and for a writ of restitution for
the amount of its value.

C. R. Morrison, for the plaintiff in error.
Felton, for the defendant in error.

Sawyss, J. Upon the reversal of a judgment for error, res-
titution is to be awarded to the plaintiff in error of all which has
been taken from him by virtue of the judgment, and applied in
satisfaction of it. In real actions the award of restitution is
specific, that the plaintiff in error be restored to the tene-
ments, with the appurtenances, together with the issues and
profits received, colore judicic preedict:. 18 Co. 21 ; Rast. Ent.
308; Cummings & uz. v. Noyes, 10 Mass. 433.

If satisfaction of the judgment has been obtained by an extent
upon real estate, the land, and not its value, is to be restored ;
but if there has been a sale of the property levied upon, the res-
titution is to be of the amount of money received from the sale,
which has been applied in satisfaction of the judgment and offi-
cers’ fees. Dyer 868, pl. 24; 5 Co. 90,-b; 8 Co. 96, b, 143 ;
Roll. Abr. 778; Bac. Abr., Execution, Q; 1 M. & 8. 425
Pangburn v. Ramsey, 11 Johns. 141.

Under our statute, any overplus arising from the sale is held
by the officer for the use of the debtor. The writ of restitution
ig igsued without a scire facias, whenever the record shows the
amount applied in satisfaction of the judgment; and when this
does not thus appear, a scire facias is to issue, or, according to
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Yoster v. Foster.

our practice, inquiry may be made by the court info the amount
so applied, upon motion supported by affidavits. Tidd’s Practice
936, 1187-88; 2 Salk. 587 ; Saffon v. Stevens, 2 Wend. 158 ;
Fomes v. Stevens, 26 N. H. (6 Foster) 117. But the inquiry
can go no farther than to ascertain the amount which has been
applied in satisfaction of the judgment, and officers’ fees, which,
for this purpose, are to be regarded as incident to the judgment.
‘We are not aware of any authority for extending the restitution
beyond this ; including, however, interest upon that amount from:
the time of its receipt. Whether an action will lie for the dam-
ages occasioned by a sale of the property at an undervalue, is
unnecessary to be decided. Turner v. Feldgate, T. Raym. 73
Westerne v. Oreswick, 4 Mod. 161 ; 5 Com. Dig. 725. 1If the
defendant in error is to be assessed in damages on that account,
he has the right to have them assessed by a jury, and this can-
not be done here, in conformity with any practice of which we

are aware.
Motion denied.

Fogrer ». FostEr.

An allowance, made by the judge of probate to a widow for her “ present sup-
port,” under sec. 1, chap. 165, Rev. Stat.,, is not a gift to the widow, nor
intended to remedy any apparent injustice to which she may be exposed by
the statute of distributions, or the will of her husband, but to enable her to
support herself until her interest in the estate can be set out to her.

Where the inventory of the estate of an intestate consisted of real estate to the
amount of $800, and personal to the amount $1,250, and the debts against
the estate amounted to $575, and there were no lineal descendants, and the
judge of probate made an allowance to the widow of $600-— Held, that the
decree should be reversed, and-an allowance be made of $200.

ArpEAL from the decree of the judge of probate. Joseph




