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oyer rightThe owner of which a is constructed has no ofland railroad action
resultingagainst company damagesthe for from want ofrailroad the neces-

sary cattle-passes, appearsfarm-crossings companyunless it that theand
them,agreed applicationhasprovidehave or that the land-owner made toto

report,justices peace, determiningthree and their where andof the obtained
made,crossings passes agreeablyshall bewhat such andwithin time to the

593,5, chap. 1850.provisions of see. statutes of

Case, the offor that tbe on 1st day 1851, andplaintiff, May,
6ththat time the date of the the ofwrit,from to October,day

1854, of and the ofin a certain farmoccupationwas possessed
Milan; andin that the defendants in thewere occu-possessed

of railroad, farm,a across saidpation passing leaving portions
railroad;on the that thethereof either side of defendants ought

allto have and maintained andnecessarymade cattle-passes
the and of thesafetyfor convenience sofarm-crossings plaintiff,
and across said railroad from onethat he repassmight pass part
other; defendants,the that thefarm to theof said well knowing

and allrefused, time,said to makeduringneglectedpremises,
and as are for thenecessarymaintain such crossingsand passes

thatof the haveand con-safety plaintiff; theyconvenience
the andrailroad, that height,but one over of greatstructed pass

feet; have not theirfourteenwit., they regardedto whereby
the has beenin this andbehalf, plaintiff thereby preventedduty
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infrom his farm as and convenientusing full, manner asample,
he ought.

the issue.Plea, general
It in theevidence that defendants’ railroad laidappeared was

theout and located about railroad1851, commis-September, by
sioners, and the land and oneawarded toweredamages paid

farm;theRoberts, owner of the that no weredamages awarded
to the then andhe ever since has been inthough wasplaintiff,

theof farm under some thearrangement owner,withpossession
to and athe have the rents the timewas ofby profitswhich lay-

andrailroad, since,out the from to but theing year year precise
of did notnature the tenancy as aboveplaintiff’s exceptappear,

that nostated. It further or farm-cross-appeared, cattle-passes
out the commissioners, otherwise,laid or orwere inings by any

the as aforesaid.way provided by company, except
The court instructed the for the of thejury, trial,purposes

that the the factsplaintiff, upon was entitled toproved, recover,
to the defendantswhich The consent of theexcepted. byjury,

returned a fordefendant, verdict the which the defend-plaintiff,
aside;ant moves the court to set and it is theagreed by par-

that in the sustained,ties case verdict can be the are todamages
be assessed a or as beotherwise,by jury, agreed.may

Q. theWilliams,0. for plaintiff.
in anThe this case actionis, whether lies for thequestiononly

ofof, or the act I860,whethercomplained 593,injuries chap.
the thesec. or takes5, onlygives remedy, away whichremedy

the thehave existed before act.of Themight passage duty
to make and maintain all and isnecessary passes crossings

the if1850,the act of it did not restimposed upon bycompany
them before. The of the court inupon reasoning Dean v. Sulli-

22van N. inRailroad, H. reference(2 316, to theFoster)
fences,theof to maintain in refer-duty company applies equally

ence If ato this firstis newpasses. thisduty, imposed by
the in somestatute, general thatapplicable cases,principle,

such is and adutywhere new theimposed, remedy provided by
yol. 29xxxvi.
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the theis confined tostatute for its neglect, party injuredsame
tono this because thecase, prin-statute has applicationremedy,

the statute is coextensiveis where remedyciple onlyapplied
thethe athe If statute gives remedy,only partialwith injury.

at for the excess.his commonremedyhas lawparty injured
83. rem-23 N. H. TheRailroad, Foster)CheshireTroy (3v.

on indictment. Inbut limited to a finenothere is general,edy
the court theRailroad,Dean Sullivan say remedycase of v.the

theto ofis limited single object obtaining compensationprovided
and is not, therefore,the as it con-fence, general,for building

thatfor the of havedamagesno payment maytains provision
The of the inincurred. statute referencebeen provisionalready

extensive as innot even as that reference tois fences.to passes
in to theremedy damagesdoes not any partyIt provide injured,

of fine. It noway containsa public penalty by pro-but only
the that norhavedamages resulted,for alreadyvision adjusting
result thethe ofduringthose may pendencyfor which applica-

the aand the allowed and itsixty days by statute,tion gives
to the land-owner.onlyremedy

land-owner,is but in tenant,not is aspossessionThe plaintiff
the continuance his anddamage term;sustains ofduringand

an at he islaw,has actionhe remediless.unless
is in affirmance of theBut the statute commononly law. By

extension of tolegal cases,new fromprinciplesa arisingproper
of railroads,construction this ofthe duty providing proper passes

from one of a farm to so that itpart another,and crossings might
the of the railroadrightswithconsistentlybe enjoyed company,

as tobefore,manner would seem rest on the com-in as ample
notis intimated decided in DeanthoughThis express%pany.

and in MarchRailroad, v. Portsmouth and ConcordSullivanv.
H. If theN. 378. is one the19 duty restingRailroad, upon

there canlaw,common be no thatat the com-pretencecompany
is the statute.abridgedright bymon law

thefor defendant.Fletcher,Bums
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the ofSawyer, J. sec. 5, 593, statutesBy provisions chap.
torailroad are make and1850, corporations requiredof maintain

and andall necessary cattle-guards passes, forfarm-crossings,
of thethe and land-owner. Theconvenience safety plaintiff, in

suit,this thethe institution of thatproceeds npon ground the.
to this inhave referenceperformdefendants neglected duty to

suffered; from theand, havinghis land special damages neglect,
to an action therefor.he is entitled maintain That corporations,

alike natural whom isupon are liablepersons, duty imposed, to
at the suit of thean action actualparty suffering fromdamage

theto as aduty,the perform general isneglect proposition,
correct; and it be conceded inundoubtedly thismay case that

failed toif the defendants have theperform duty enjoined upon
statute,of thethem this in theprovision ofconstruction theby

it,and andpasses thenecessary crossings contemplated by plain-
reason oftiff has sustained theirdamage by failure, arethey

this form action. Noliable in of mode of isproceeding pre-
inscribed this or other theenactment, as ofany theremedy

for his fromland-owner, suchdamages arising and heneglect,
be unless heremediless,seem to resortwould may to the appro-

—law his writs ofcommon theremedy on case.priate trespass
theassumed, presentedIt is in thegroundsupon argument by

thethe for the thatcounsel plaintiff, inprinciple, allrecognized
that theauthorities,the where statute confers a new right, and

it,the mode of the statute aloneprescribes enforcing isremedy
;to be has no here itand ispursued, application also assumed,

case thatthe the hasupon presented, plaintiff sustained actual
the andfrom of passeswantdamages crossings for thenecessary

use of theand convenient andfarm,safe that his andpossession
the areunder sufficient toowner constituteoccupation legal him

the the and, asland-owner, meaning, such,within entitled on
action,that to maintain the the nature ofground although his

thisdoes not atenancy appear. Upon point quqstion might well
;be made and the decision itif of were in this case, itnecessary

furtherdeserve consideration. For thewould of reach-purpose
tois as a moreing regardedwhat inimportant questionhe the
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it is assumed that the thesecase, stands points,wellplaintiff upon
them.without, however, to intimate anintending opinion upon

the for the it has theIn is contended that heargument plaintiff
maintain the that he isto not on theaction,right merely ground

the rela­be as in the andstandingto regarded place sustaining
tion of theland-owner, but of provisionirrespective statutory

tak­the the inthe that to statutegroundupon prior corporation,
itfor their are to be considered asrailroad, holdinglanding

constructto the burthen and on their toobligationsubject part
in as to the landtheir road such manner to thosegive occupying

the and cir­all such reasonable facilities for as naturecrossing
the them in Thiscumstances of case may justify requiring.

Railroad,is in March v. Portsmouth & Concordsuggestedview
H. 22 H.378, Railroad,19 N. and in Dean Sullivan N.v.

cited in the be321, But(2 Foster) argument. whatever may
the interest or of the for ofdamages, wantright claimingparty

in of histhese it must be an interest or virtuefacilities, right
must resultof the and theland,or damagestenancy occupation

as heto use and it as advantageouslyfrom his inability improve
done if the facilities had been furnished.have Whatevermight

the for their inof action accrues neglectagainst companyright
from it,thethis it attaches to damageparty sufferingrespect,
For thetenant or of the land.in ashis character occupant

reference to histhe in remedy byof inquirypresentpurposes
be the nature of histhe tenancy,action, whateveroccupant, may

orthe He can otheras land-owner. havebe regarded no.may
himself. As­than the land-ownerin thisrights respectgreater
ofthat the has the action astherefore, plaintiff rightsuming,

are the andarises,the whatland-owner, guardsquestion passes,
to be considered as theare necessary, withinwhichcrossings

? as,the statute Are suchof withoutthey applicationmeaning
their orconstruction,to the forthe corporationland-ownerby

them,in of the for in ofform,to themnotice viewany necessity
the and the mode of beof occupation,the situation land may

to the trial,the evidence theland-owner by jury, uponshown by
thefor his convenience and in the use ofto be requisite safety
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the rail-lie while? In thewords,land other land-owner bymay
arethe makingis in andconstruction,road ofprocess corporation

be sufficient andthem toas tosuch arrangements may appear
are completedfor his and whenaccommodation,suitable they

other con-furnishthem for toinstitute a suit against neglecting
ofthe needand ofclaim,for he has made noveniences, which

case?no The plaintiff’shave had knowledgewhich they may
constru-bystands this and it can he sustainedground onlyupon

thethat corporationthe the statute as meaningofing provision
ofsituationtheto be held to and ascertain preciseare inquire

the mode ofruns,roadland theirof whichthroughevery parcel
itwith uponthe in connectionand all circumstancesoccupation

in&c.,theof passes,the constructionwhich properdepend
constructand tolocation,kind andnumber,reference to their

land-owner,of theon thethem action or claim partwithout any
the ofand atnot,he them orwhether, perilin fact, requiremay

to do allshall failif ina suit for respect theydamages any
to have done.to a oughthe be able satisfy jury theymaywhich

secure to the land-The the is toof statute obviouslyobject
such reasonable facilitiesat the of theowner, corporation,expense

different of land lyinguse and of thefor the parcelsimprovement
and cross-the means ofrailroad,sides of passesbyoppositeon

and safety maythe as his convenienceother,from one toings
arebe whichfacilitiesthese reasonable mayWhatrequire.

considerations,a ofmust varietythus required, depend upon
in itsthe railroadthe land and ofwith the situation ofconnected

theof and practicabilitythe modeit, occupation,course through
crossing,ofof the different modesexpenseand comparative

or aat grade,the aroad, crossinga overwhether bridgeby
of or cross-to numberit; all show what passesunder goingpass

located,be and con-should howneeded,are theywhereings
thematters,of thesethe determinationForstructed. proper
forand hisland-owner, arrangementsof theand purposesplans

; ifto be andof the are knownland,the necessarymanagement
thattonothe statute contained other pointingprovisions



COOS.446

Horne v. &Atlantic Lawrence R. R.St.

a reasonable ofconstruction, view this theprovision requiring
to make thecorporation andpassesnecessary crossings would

thebe,seem to that and intendednecessary passes crossings
not assuch thewere land-owner be able tomerely showmight

to a but such inas,were factjury necessary, being necessary,
he had to the noticebrought of the andspecifically corporation,
claimed of them that should be thatand conse-they constructed,

the action could not be maintained himquently by upon proof
that he needed a and had hecrossing, or that needednone,

differentanother or than such as beencrossing have furnished,may
also that he had notifiedproofwithout the of thecorporation
he andneeded,which claimed ofcrossing them to make it.

In the absence of furtherany on the sub-provisionstatutory
this seem to bewould a and reasonable of theject, just view

of the whether the of theliability corporation, right land-owner
to the at theircrossings is the or isexpense given statute,by
held to be one thewhich in thelaw of his landimplies taking

the theaetion of railroad commissioners,by without statuteany
the them.imposingprovision duty upon

thereBut are further of the statuteprovisions which plainly
indicate is meant it itwhen ofbywhat speaks necessary passes
and After that thecrossings. declaring shall makecorporation
and maintain all andnecessary passes, guards thecrossings,
statute, sec. that in5, 693, case thechap. can-provides parties
not the number and manner ofagree upon place, construction,
the land-owner to three disinterestedmay apply, by petition,

of the of aretwo whom to be of thejustices peace, toquorum,
be one each theand third thedesignated, two soby party by

andselected, their made notice andreport, upon andhearing,
town-clerk,filed the shall determine thewith matter. In this

the aact thecontemplates negotiation betweenprovision parties
in reference to the andnumber, manner of construction ofplace

and the of the land.ownerthejpasses crossings required Ifby
this results in an those that would showagreement upon points,

and of kind Ifnecessary.how what were not con-many, where
clusive the in an action them foragainst dama-upon corporation
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them tofailure to constructfrom their accordingges resulting
the that thethe it be evidence toat least wouldagreement, jury

extent of thethe and naturehad been notified ofcorporation
the of the forand of claim land-ownerconveniences required,

construction; if,their and the evidence thatwhole uponupon
from the should bethat derived agreement,including theypoint,

be sustained.found be the action wouldto necessary,
In a construction ofmade,ease no should be fairagreement

the to thethe land-owner toauthorizesprovision applywhich
that be held to thethis should be mode ofrequires onlyjustices,

and and shouldhowdetermining many crossings passeswhere
anthat,be and ofconstructed, withoutconsequently, agreement

be made liable notthe the cannot for con-parties corporation
than areor at other where theycrossings placesstructing passes

that hasconstructed, such beenproof applicationexcept upon
them determined themade, and the byfor making report.places

aof this is toThe manifestly prescribe plainobject provision
infor case of disagree-and method deciding conclusively,easy

needsat the land-ownerpointsthe whatment parties,between
the embarrass-relieve him fromthusandand crossings,passes

the wantfromsuit for resultingacommencing damagesofment
and uncertain-theat theat expense uponof them those points,
that before thetrial ofthe questionhazards attendingties and

to thethat hetherefore,act, may applyprovidesThejury.
reasons,their Theoutset,the report.have it in byandjustices,

from thisthe land-ownerrelievingexist forhowever, which
inthe defendingto corporationembarrassment, equally apply

is not needed asthat a crossingthea suit grounduponagainst
a at acrossingland insistsIf of the uponthe ownerclaimed.

and he notit shoulddeem unnecessary,they may-wherepoint
thealternative,to the their uponto onlychoose apply justices,

the of the forthat statute -designedconstruction wasprovision
or take theiralone, would be to make the crossing,his relief

the trial of an action for damages.before thechance jury upon
inthe thisof theother statute parties respectThe view places

ground.upon equal
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It is to be observed that in the andspecifying powers authority
of the the doesact in includejustices, not, terms, that of decid-

the ofmannering theupon constructing andcrossings passes.
“The is,of the act thelanguage shall examine and de-justices

termine the or andplace where, the time inplaces suchwhich
or shall bepasses, guards constructed.” Aci'ossings doubt may

be it notsuggested whether was intended to limit the ofpower
the to the decision of and time andjustices to excludeplace only,
the to decide the manner ofright construction. thisupon Upon

tothere would seem be no forview that theground holding report
of the the manner construction,ofjustices, establishing was

to enable the toland-owner maintain an action for thenecessary
or the orunsuitableness of ininsufficiency thepass crossing

mode of its construction. Uo reason can begood forperceived
such and it isdistinction, inconsistent thewith preceding pro-
vision, the thegives to land-owner to towhich theright apply

his unable with theagreetojustices, upon being corporation upon
the ofmanner no less thanconstruction, the Theupon place.

“ such orexpression, usedpasses, guards infarm-crossings,”
connection with the to thewords of theemployed express power

decide theto must bejustices understood to referupon place, to
the and mentioned theguards, passes incrossings preceding part
of section,the in relation to the or manner ofplace constructing,
as to thewhich be unable toparties So themay understood,agree.
act the to establish the forempowers such a cross-justices place

as have theing been of themay betweensubject disagreement
in thus,reference to its manner ofparties, construction, and by

fair theconfers ofimplication, the mannerpower upondeciding
as thewell as of construction. The act is andplace loosely

but suchdrawn, is itsinartificially meaning.obviously
this thethen,Under act, no toland-owner acquires right any

thein ofspecific arrangement passes, orway guards crossings,
for not the be made liable inwhich canconstructing corporation

unless number,the and manner ofdamages, constructionplace,
theagreedhave been established theorby byupon parties,
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Inthe act.inin theof the manner prescribedreport justices
or report,such agreementevidence offered ofthis case no was any

andaside,be setmustand the consequentlyverdict
new trial granted.A

& Co.v. Parker.Sumner

covenants, promises agreements, which are inde-orare severalWhere there
other, party may bring an a breach withoutaction foronependent of each

part;his and is no excuse for the de-proving performance on itaverring or
part plaintiff.apleahis breach on the of theallege infendant to

party hasgrounda on the that the othercontractparty who wouldA Rescind
part distinctlyagreement, must do soof hisperform a substantialrefused to

binding rescinded atandasunequivocally. He cannot the contractand treat
same time.the

of thenoteseveralthe andAssumpsit, promissoryupon joint
12,1844, paya-and one datedParker, Januarydefendant Asa

interest annually.order, demand,ble to the or withonplaintiffs,
30,1855.The writ was dated March

tolimitations, whichofPlea, the statuteissue,general with
of issuesnew and joined.replication promise,

on,declared provednotein theThe offered evidenceplaintiffs
as describedfirm,thethe existence and ofconstitution plaintiffs’
defendant tothethe inwrit, writingin and a bynew promise

himbyand subscribed1849,note, 16,the made Novemberpay
at the bottom thereof.

onewithcontractunder a verbal1842,It that inwas shown
rangein the ninth8,No.the of lotof the forplaintiffs purchase

theentered into possessionAsa Parkerin Charles andDalton,
B. whoSumner,& J.lot under D. H.of thatand occupancy

the noteuntil the date ofclaimed to and so continuedit,own
and atnote,saidthetoon, gave plaintiffsdeclared theywhen


