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—an to' the on theagreement onpay money immediately day
the note in theThe contractwhich was given. plaintiffs, signed

the land,to but fixed no timethem, agreed inby convey which
make the and itto was to be madeconveyance; consequently

within a time. Thereasonable thebetweenagreements parties
were and each one could resort to hisindependent, remedy
accordingly.

rescind theThe defendant has never tosought contract, but,
on the held the theland,has of thecontrary, enjoying profits

for more than after thesame, eleven years giving note, before
suit,the commencement of the and he is in no situation to avail

of the the ofhimself doctrine of rescission contracts.
theIt is to into othertherefore, mattersunnecessary, inquire

the trial. Theout in evidence case cannot bebrought upon
H.from 24 N.Stone,v.distinguished (4 282,Webb Foster)

is in and hadwhich an which the sanc­authority precisely point,
bench. Thetion of a of the ofrulingmajority present .the

must becourt and therecorrect,was
on the verdict.Judgment

&Beattie Appellants.al.,v.Appellee,Stalbird,

SupremePleas to the Judicial Court vacates theappeal the CommonfromAn
from, case, incidents, plead-with all itsbut leaves the itsjudgment appealed

evidence, unaffected.ings and
competentreport partyevidence for the inmakes an auditor’s whosestatuteThe

made, impeached; appealand ansubject destroyto be can no moreisfavor it
upon party rely.which the is entitledreport, anythan other evidence tosuch

Appeal Inof Common Pleas. the courtfrom the Court below
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the accountto stateauditors,tothe had been referredaction
be-the courttohad made theirthe reportbetween whoparties,

anddefendants, theythewas rendered againstlow. Judgment
referred toaction bemoved that thecourt,to this andappealed

thethat vacated appoint-on the theanew,auditors ground appeal
courtin Thement of the auditors the courtand below.report

thedeniedthe had no such effect,of that appealbeing opinion
the defendants thereto.andmotion, excepted

the defendants.forHeywood,

for theBurns Fletcher, plaintiffs.$

a from one commonJ. The effect ofFowleR, appealsimple
to under our is to vacate theanother, statute,law court judg­

incidents,the all itsfrom, cause,ment but leave withappealed
Theit stood the thatas before rendition of judgment.precisely

is to beand evidence remain unaffected. The causepleadings
tried in if no hadcourt,heard and the asappellate judgment

inbeen or rendered the court below. The appealpronounced
the the the Courtdoes not avoid of auditors, butreport Supreme

and suchgive thereon as the Commonmay judgmentproceed
Pleas have done if a trial be not The mat­had.would jury

beter not to taken de but the action ofnovo,is theup Supreme
commence at that theCourt will ofstage whichproceedings

to the of theexisted court below.immediately prior judgment
Arthur, v.Erwin v. Cameron C.Norwood, (N. Rep. 490)

557;2 &In the Matter Watts Sergent M'Lellands’Dyott,of
Penn. 463;26 State Yeaton v.(2 UnitedAppeal, Rep. Casey)

281;5 Cranch TheStates, ;1 113Venus, Wheaton Campbell
5Howard, 376; 366;Mass. Keene 13Turner,v. v. Mass.

142;Pick. Cowdin,v. 17 Davis 20 Pick. 510.v.Cowdin,Paine
provisionsthe of our theexpress statute, of auditorsBy report

for theis made evidence tocompetent bejury, subject impeached
offered either Rev.evidenceby by 189,party. Stat., chap.

5; 490. Thesec. Laws can no moreCompiled appeal destroy
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such than otherreport, evidenceany which theupon inparty,
itwhose favor to ismay be, entitled tohappen onrely the trial

before the court or and it seems to usjury; quite impossible to
hold that an can eitherappeal deprive ofparty any portion of
the evidence before available to him.

We are, oftherefore, that theopinion tomotion refer to audi-
anew,tors was and theproperly denied, ofexceptions the defend-

ants to such denial must be overruled.

Exceptions overruled.
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