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description line, andthe of a what materialIn is most certain controls what is
less material and uncertain. Boundaries marked on governthe land cour-

line,plan, charter,ses If theand distances. or the described a orin deed
surveyby originaland made a townshipthe monuments an of tract or of

land, correspond, location;the determine the and thedo not monuments true
run,survey, indicatinganground originallymarks the of old theon lines

survey.are of the true thatthe best evidence location of
line,conveyed by referring planWhere land is a adeed to a charteror to

survey,originalbetween which and the actual byas shown fixed monuments
upon distances,ground,the there is a in the in thedifference courses and or

monuments, monuments, originallythe lines andlocation of lines and as
ground, may differgovern, theyon the are toand marked howeverlocated

the in therepresented plan,on or described charter.thosefrom
partiesunderstanding or intention of the can controlof theparol evidenceNo

;language a deedlegal effect of the clear ofan'dconstructionthe well settled
applicableambiguity, mayso thatbut, language a latent it becontainif that

land, goods,speciesto several of toparcelsseveral ofseveral"persons, toto
vaguelines; or,monuments, employedif the beboundaries termsorseveral

parol admissiblemeanings, evidence issusceptible of diver'sorgeneral,and
persons thingstending what or wereto showany circumstancesextrinsicof

meaning used.the termsintended, true ofor the
that, among of theother indicationsa witness to stateforimproperIt is not

line, ridge mark-apparentlya ofhe noticed landestablishedanexistence of
tillage the oneoccupation purposes,or other onthe forbetweening the interval

indicates,other; being a matterridge as muchwhat such almostside and the
ground,on the its existence.asof fact and observation

in Manchester,for a of land describedENTRY, tractWkit os
“ line.” The triedold case wasas bounded by Derry uponin part

asThe introduced evidence aissue. plaintiffsthe copygeneral
of date of in1792,bearingof the charter whichLondonderry,

from a certain monumentdescribed as runningsaid line was
three also introduced a ofnorth-east, miles. Theynorth plan

into the same lineadmitted be which isgenuine,Londonderry,
as thefrom Griffintree, tree,as a knowndescribed running

onthe theirbe the one to in thisadmitted to shown viewjury
three redmiles, oak,north to acase, north-east,thence

&c.marked,
theevidence,offered declarations ofThe by ownersplaintiff

37xxxvi.vol.
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to that a tree for-line, pineof said whichtendingland showby
a 919at certain rods about north north easterlystood pointmerly

the true terminus of said andtree, line,of said Griffin was
the could be thatcontended that defendant not allowed to prove

a line.said line notwas straight
thatdefendant contended the said not at saidThe waspine

line;old it in thenor the neitherterminus, Derry beingupon
the charter and nor at the distancedescribed incourse plan,

totree,from said and offered evidence tendingnamed Griffin
are ancient monumentsthat there at severalstandingshow now

line, shown tothe course of said which weregeneralpoints along
“madethe and which the defendant contends the old Derryjury,

located.asline,” originally
calledwho as a witness for theStark, wasJudge plaintiff,

defendant, had,the he as atestified, cross-examination thaton by
“ line,”and old andrun lots on near saidmany Derrysurveyor,

hadthe bounds been the as theydescribed which shown jury
them,he thatfirst and stated the waswhen saw woodappeared

certain lines which he described.cut off toup
of the defendant he lineinquired abyHe whether sawwas

land,the near the inon and where thepremises dispute,visible
lineclaims that the old andlocated,defendant was saidDerry

a the line ofthat he did see theshowing occupation,ridge being
the To this and as to theto answersame jury. inquiryshown

theand court overruled thetheline, objection,plaintiff objected,
and the excepted.plaintiff

claims under a deed Janefrom and inThe Young,plaintiff
the she derived title the line isdisputeddeed which describedby

“east said old line.”Derryas north by19■
ruled—courtThe

if line, described asFirst —That in theDerry straight charter,
located markedin fact and monuments to theby by partieswas

such thelocation will and is truecharter, govern, line, though
as located notthe line is straight.

the in theSecond —If deeds under bothdescriptions which
titleclaim understood thewere to refer toparties by parties
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“ old line,as a located markedDerry line,” monuments,known by
sucb located line defines their it orwas notgrants, waswhether
the true line of Derry.

A verdict been returned for the defendant under thesehaving
it ordered that the the caserulings, arisingwas questions upon

be transferred to the Judicial Court for determination.Supreme

and theStark,Morrison forWm.Stanley, plaintiffs.

theClark for defendant.Smith,$

belpwJ. The first ruled the courtFowler, position wasby
in strict accordance thewith general principle repeatedly recog­
nized in this in the of aState, that, line, is mostdescription what
material and certain shall control that is lesswhich material and
uncertain; that marked on the asland,boundaries mostbeing

distances;are coursescertain,material and to and thatgovern
or the line described in a deed or charter,if the and theplan,

an of a tract ormonuments made oforginal surveyby township
monuments are todo not the determineland, alwayscorrespond,
the marks on thetrue and that of an oldlocation, ground,the

therun,the lines are best evidenceindicating originallysurvey,
the of that Bowman v.of true location 8survey. Farmer,

402; ;12 N. H. 454al.,H. v.N. Hanson v.BixbyGriffin &
111; v. 1128 H. N. H.Russell, Day Enfield,N. (8 Foster)

and267,12 N. H. other; Hawkins, manyPrescott v. cases.525
been in othersame rule has often recognizedgeneral juris­The

as settled,be that landand it well wheredictions, may regarded
to a or to aa deed charterplan line,by referringis conveyed

as fixedand the actual shownoriginal survey, bybetween which
there is a difference in thethe coursesmonuments upon ground,

the of lines and themonuments,or in locationdistances,and
and marked onlocatedmonuments, as theoriginallylines and

differ from thosemay repre­are to theyhowevergovern,ground,
in the charter. v. SmithKelloggor describedon thesented plan,

660;7; Iowa,Missouri v. Howard375& als., Cushing7
126;324; Brown Greenl.5 v. Gay,Greenl.v. Berry,Ripley



H1LLSB0E0XJGH.572

v. Davis.Hall

661; BarrBissell,Esmond Greenl. Blasdell v.Tarbox,v. 7
; ; Cox v. 8McFarland, Couch,Barr258 v. 6 478Thompson

59; Harris)14 Pa.Buchanan,Barr 147 Mills v. (2State
1See,16 232. U. S.Hoover, also,v. Pa. (4 Harris)Gratz

I. and secs. 1­-­99.Boundaries, II.,Dig.,
understood,To the of the below,second courtruling rightly

can itdiscover no valid apparentlywe wasalthoughobjection,
meet the Thesave to an of plaintiffs.unnecessary, assumption

trueto been the origi-line would seem haveverylocated clearly
theline of and if it so,nal were whetherLondonderry; parties

“the to to aunderstood deed refer old as locat-Derry line,”
ofnot, immaterial,line or theed was unless languagewholly

deed a latent for thatthe contained language havingambiguity;
“ line” lot,old as the of theboundarynamed when “DerryDerry

the beline,”'old line of tooriginalor was shownLondonderry,
line, that located line be thelocated must boundaryan actually

the their or intentionwhateverparties, understanding mightof
Nobeen. evidence of the or inten-have understandingparol

the could be received to control the well settledtion of parties
itself,and effect of the of the deedlegalconstruction language

isit contained some latent Such constructionunless ambiguity.
as out the intention ofcarrybe to instrumentgivento willevery

theit is withlegally consistentlythe whenever possible,parties,
1Crane,the itself. Chamberlain v.of instrumentlanguage

H. 64.N.
“of deedcase, was,the the the DerrylanguageIn present

and meant theIf these necessarilyold line.” words naturally
line it thatof was showntrue, Londonderry,original whenever

line of theexisted,located the constructionlegalasuch known
the make it the locateddeed suchof would boundary,language

the true line of withoutLondonderry,line being legally original
the actual intention of the But if itto appeared,parties.regard

thistheir evidence to inby case,the showattemptedplaintiffsas
located line not the true line of Lon-certain originala wasthat

“ line,”called old then thealthough Derry expression,donderry,
“ line,” mightold be as as tosoregarded ambiguouswellDerry
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intended toline was beto whatadmit of testimony proveparol
bein case it clearlywhich would competentdesignated thereby,

to understood and par-how with whatfor the theyshowparties
28used. v. Russell,theticular was Sansonmeaning expression

the court beAll, therefore,111. canN. H. whichFoster)(8
that iftheir ruling is,secondto have intended byunderstood

“ theasshown,had beenline,” located, plaintiffsold asDerry
the true lineto have beenbe, originalthe fact to notcontended
thethen for to considerit competent juryof wasLondonderry,

under-them,before linethe evidence wasfind,and from what
to bedeed,the tointended, bystood the designatedand by parties

it indicated certainfound to have athat and if theyexpression;
themonuments, other than true originalmarkedline,located by

“ inten-line,”as old theline but Derryof knownLondonderry,
words,In other the courttion of the shouldparties govern.

“ the de-that line”rule,to if the oldDerry provedintended by
thebe,it could notfendant, not, as the contendedplaintiffswere
linehut a certain locatedtrue line of Londonderry,original

name,that then the lan-andmonuments, bymarked knownby
thatthe deed so ambiguous mightof wasguage parol testimony

line intend-be and considered to determine what wasintroduced
ed it.by

to be toaccordingAs instruments areall interpretedwritten
tomatter,their such construction them as willgivenandsubject

it isthe intention of theout wheneverparties, legally,pos-carry
the of the instrumentsto do so,sible withconsistently language

be resortedmay to,or tothemselves, verbal testimonyparol
of the matter thosethe nature and ofascertain qualities subject

to the circumstances thesurroundinginstruments, explain parties,
thethe instruments themselves situa-showingand to explain by

the their relations to andtion of in all thingsparties persons
the instrumentThus,around them. if the of islanguage appli-

of toland,several severalcable to several to parcelspersons,
lines,boundaries or tomonuments,toof severalgoods,species

oror the be and have diversseveral terms vague general,writings,
these like cases evidence is admissi-in all and themeanings, parol
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ofble any extrinsic circumstances to what ortending show person
orpersons, what were intended thethings, or toby ascer-party,

tain his in other andmeaning any this withoutrespect; any
of the rule, excludesinfringement general which evi-only parol

dence of other the of thelanguage, declaring meaning parties,
than that is contained in thewhich instrument itself. 1 Greenl.
Ev., secs. 286, and287, 288, authorities cited. Chamberlain
v. 1 N. H.Crane, 64.

The second of the courtruling isbelow consistentperfectly
“this rule.with The of thegeneral deed, oldlanguage Derry

line,” was of various as the line ofsusceptible meanings, original
or other line marked monuments and calledLondonderry, any by

that name. Itby was, therefore, toentirely competent show
linewhat was intended this the loca-by phraseology, by having

tion of the laud to which it was a and the understand-boundary,
of theing themselves as to the line toparties actually designed

be the terms them.designated by employed by
do notWe validperceive to the andany objection question
of theanswer in to thewitness visible marks of anregard exist-

line near the in toing premises dispute, which wasexception
taken the It for thewas witness to beby plaintiffs. asked,proper
and to state, indications of a marked line hewhat noticed at the

in those indicationspoint controversy; whether consisted of
oftrees, walls, fences, or a landspotted l-idge mark-apparently

the interval thebetween foring on the oneoccupation tillage
side and the other. The as a ofjury, composed large majority
it ofwas, fanners, could fail to un-undoubtedly practical hardly
derstand the orwitness to the andcorrectly, appreciate weight

of his in thisimportance testimony particular.
Nor is there to the asanswer theany just exception giving

of the he thewitness, when describesopinion which attract-ridge
hised as the line theattention, of on one sideshowing occupation

the other. the the case,and From nature of it almostwas as
much a matter of fact and observation the ground, whetherupon
this indicated the line asof it existedridge whetheroccupation,

all;at and as the had thethemselves viewedjury premises,
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the havethat couldtestimonyacould be possibilitythere 'hardly
thehave againstin injuriously operatedorthem, waymisled any

the there seem to haveview wouldinterests. Afterplaintiffs’
tothe evidence which wasexceptionoffertobeen little occasion

had a to itsthe defendant rightittaken, competent,but as was
material.deemed itif headmission,

the cor-of court belowthe and instructions wereAs rulings
the thetorect, favorable plaintiffs, excep-sufficientlyor at least

must beand thereoverruled,aretions thereto
on the verdict.Judgment

Hadley etv. al.Orr

them,may by bybe establishedlandadjoining owners ofThe line between
executed, upon theagreement, is conclusiveagreement; and whenparol such

them.parties claiming underand all
estate, mortgagee and thoseagainst exceptallreal as themortgagor ofThe

; beingmortgaged posses-of the andholding rights, is the owner estate inhis
establishingagreement land,mayhe malte an the boundaries of hission

binding exceptupon byall who mortgage.those claim thewill bewhich
may given atestimony upona deceased witness be in evidence sub-ofThe

competent, subsequentItthe same cause. is also in asequent of suittrial
privies,parties, provided pointor their the inbetween the same issue be the

suit,parties privybe the same anyif there in notsame. But new with of
witness,first, opportunity theto cross-examine the evi-the and who nohad

dence will not be admissible.

and thefor andTRESPASS, entering close,breaking plaintiff’s
and timber.woodcutting

linethe theThe was to land ofquestion dividingas between
the parties.

in an establishingrelied part agreementThe defendants upon
Roberts,entered into one a formerthem,line bythe claimed by

of Thereone the defendants.land,of the withowner plaintiff’s


