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not, the aupon party,The court motion of order awill witness summoned
tecum, produceto thesubpoena papersunder a duces mentioned in the

hisappears,until it from own admission orsubpoena, from other con-
evidence, control;that he has them under his and itclusive seems an

them,him in theupon produceorder not be made alternative towill or
has askedwhy,cause until he been whether heshow has them in his

possession.
abyTo render the statement made witness out of court admissible for the

contradicting testimony,of his it must conflictpurpose somewith fact
• it, drift. isgeneralstated in or its It notwith sufficient that it consists

subjectmerely uponin a comment the generalwhich indicates a want
veracity.of

Declarations, woman,delivering moneyat the time ofmade to a married
it, indelivering the nature ofby person suggestionsthe directions or as

evidence, part gestoe,are as of thedisposition, upon questionto its res the
husband’s,money bythe received her as herwhether was or her own.

acquires by marriageThe husband the no orright title to the personal
the at the timeproperty by marriage,wife of the or accruingowned to

chattels,subsequently, it consist in specific money,her whether or choses
action, of itexcept right reducing possession.in the marital to

money forDeceiving purpose paying awayof the the of it onthe wife
over,account, payingher and thus it does not constitute a reduction to

possession.
creditors,acquires byThe husband no interest can be seized hiswhich in

wife,good byland in faith the andpurchased conveyed to a per-third
use, althoughson for her the husband theapplies proceeds of wood and

timber, land,by him the in part paymentcut from of the consideration
purchase.for the

purchase conveyedthe consideration for the of land ato third"Where
husband,person moneyis in of the inpaid part partwith the and with

wife, husband,bypossession convey-that of the not to the thereduced
ance inures the use of the husband and inrespectively, propor-to wife

bytion to so them.paidthe amount

againstthe extent of an execution theNothing passes by uponhusband a
bounds,set byof the land so off metes and from theparcel purchased,

residue.

afor tract of land inEntry,"Writ or contain-Chester,
nul disseizin.Plea,twelve acres.ing
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relied thetitle,make out ofuponThe to levyplaintiff,
set off athe demanded froman execution premises,upon

metes and inacres, bounds,of about bytract seventy
of Simon Hazelton. Severalas the estate excep-severalty,

tbetaken the defendant to forwhich,tions were levy,by
were thetrial,the overruled andcourt,the of bypurposes

to be stated.which are unnecessary
of that said Simon had titleFor the toshowingpurpose

the ofland at the time of virtue an unre-the levy, by
his son of the farmHezekiah,corded from of sev-deed,

the acres were aof which twelve theacres,enty part,
David who testified thatCurrier,introducedplaintiff

the he made out a deed from Hezekiahto tolevyprior
and tookfarm, witnessed,of the entire the ac-Simon

thatand he the theit, deed,of atthoughtknowledgement
it was delivered into theexecuted,time was ofpossession

the grantee.
acres were aThe the twelve hadfarm, part,of which

of one Nathan Moore. Thebeen purchasedpreviously
October,made in 1847,for the same was whenbargain

adelivered saidexecuted and to Simon bond toMoore
ahim at future on certain condi-the farm to day,convey

time1848,and about the in the; specifiedtions in April,
fulfilled to thethe conditions satisfaction ofbond, being

tohe made a of the farmMoore, Hezekiah,conveyance
hadAfter said Currierdirection of Simon. testified,by

the notsaid Simon was called but andplaintiff, sworn,by
hethe court that be ordered tothe movedplaintiff pro-

the deedduce the said and from saidMoore,bond from
asummoned under ducesHezekiah, he been tecumhaving

andcourt; the court declinedto them into to makebring
hissuch order. The touponplaintiff' insisting right

said withoutthe of papers,require production swearing
and the thatsaid as a witness,Simon upon understanding
considered as waived hishe was not to be havingthereby

and inbe ofinquiredthat swornmoved Simonright,
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to his theof He wasrespect possession papers. thereupon
and denied that hesworn, ever had the deedupon inquiry

in his or had andit;ever control of furtherpossession,
testified, executed;that he had never seen it since it was
and had been informed and de-believed that it had been

suit;before the commencement of this and thatstroyed
he not the in hisdid have bond at the time ofpossession

of the ducesthe tecum nor hadsubpoena him,serving upon
at timehe since.any

Said Hezekiah was introduced a de-as witness theby
and hefendant, testified that and his father to Cur-went

rier’s for the of a deed of thetogether, purpose having
outmade from him father;to his but with thepremises

itthat was not to be delivered to the fatherunderstanding
until his the mother of hadwife, Hezekiah, been consulted

the and should consent delivered;on to itssubject, being
Hezekiah;that the deed was retained was never deliv-by

his andfather,ered to was never in his andpossession,
that with his mother heconsulting theupon destroyed
deed.

for theThe ofplaintiff, Heze-purpose contradicting
Hand,offered to thatki'ah, toprove by Mary subsequent

the time when he testified he the deed, he stateddestroyed
that could that threehe tell in words which would turn
the He hadcause either been onof, cross-way. inquired

he hadexamination, whether ever so and hestated, denied
had. This ofthat he Hand wastestimony Mary objected

and ruled out.to,
the ifthat,It was contended even theplaintiff deedby

Hezekiah Simon was not the titledelivered,from to was
timeat the of the thein becauseSimon levy, purchase

at the itland,of the time was to Heze-conveyedmoney
theand deed takenSimon,was Hezekiahkiah, paid by by

the use offor Simon.
that theThe defendant contended purchase wasmoney

the of out of funds she inSimon which heldwifepaid by
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had never beenher and which reduced toown right, pos-
the deedher and thathusband,session was taken toby

the use of the wife.Hezekiah for
as a witness theThe wife was introduced by defendant,
of the soand that a fortestified theportion money paid

to her herthe was brother,of land andbypurchase given
it he said: “Taketothat, her, this,his andupon giving

letand don’t Simon have it.”a forbuy yourself,place
theTo this evidence and itobjected, wasplaintiff

the court.admitted by
thatThere evidence to show Simonwas receivedtending

his the ofthis from wife for itmoney purpose overpaying
the of the and that heland,towards carriedpurchase the

forand delivered it in the land.partmoney payment
the suchThe court instructed that andjury taking pay-

over the the did nothusbandby constituteing money a
as make it theto so to ofreducing possession, themoney

unless found he had thehusband, intentionthey to claim
it as his own.

It in evidence that a of theappeared portion purchase
of the land was secured themoney by notes ofpromissory

and aHezekiah, back of the premises, andmortgage that
these notes were in withsubsequently paid part money

from the sale of andwood timber cutarising Simonby
the and infrom withpremises, part money fromarising
sources; and there wasother evidenceconflicting whether

the other to the inwife hermoney ownbelonged right,
the hadhusband not reducedwhich to possession, or

thewhether it was of the husband. Themoney court
instructed the that if the forjury themoney paid purchase
of the land from other sources than thearising sale of the

timber,wood and thewas of the wife inmoney her own
of the husband, and hadindependentright, never been

reduced to thehim, husbandpossession by would have no
insuch interest the land reason hisofby off andcutting

of the wood and timber, anddisposing theapplying pro-
VOL. xxxvii. 10
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in for the as to theland,ceeds creditorpart payment give
in the land under the andof Simon thatany right levy;

theif a of from such other sourcesportion money arising
husband,was the of the and the residue themoney money

towife, husband,the not reduced the theof possession by
the thetaken to Hezekiah would inure to benefit ofdeed

in theto sev-and wifehusband respectively, proportion
the and inthem towardseral amounts paid by purchase,

thecase bythat nothing passed levy.
returned a verdict for the and thedefendant,The jury

theto refusalsexcepted rulings,having foregoingplaintiff,
setthe moves that the same becourt,instructions ofand

aside.

for theWells,S. plaintiff’.J.
to aA summoned will bepaper1. witness produce

sworn. 1 Stark. Ev.to do so without 161,compelled being
3Ed.; 1171;2d Roscoe’sn; 273-4,1 Phil. Ev. dittonote

1 &v. Ad.169; Perry Gibson, El.128, 48,117,Crim. Ev.
4 &Davis v. Car.Dole, PayneL. 335,Com. 32;)Eng.(28

2 562.v. Whart.Connell, 542,L. WoodCom. 410;)(19
evidence tended to show that the bar-The2. plaintiff’s

Simon;made that a bond wasthe land wasfor bygain
him; theto that wasconveyanceafor conveyancegiven

and hethatdirection,hisbyHezekiah (Heze-made to
on same thatfather theto his day theyconveyedkiah)

with thethe title so remainedand thatthe title,received
had found this toIf thethe mother. juryofknowledge

of theit have decisivemust beenfacts,theofthe statebe
denial.an absoluteevidencemet the byHezekiahease.

to have beenthis subjecthis declarations uponnotOught
“Hall shouldMrs. Rand:said tohe hadIfreceived?

reasons; “father has theor,hisand statedrecover,”
“ as father for theclaim,mother has nodeed”; paidor,

it on trial,and then deniedthat effect,toor wordsland,”
should havedoubt the contradiction beenthere be anycan
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thebound Ms oath to wholetestify? He was byadmitted
tohe knew what would the cause thetruth. If give

claim, todefeat Ms mother’s he was boundorplaintiff,
that heit. He stated to Mrs. Rand had' that knowl-state

denied that heand on cross-examination so stated.edge,
it detract from his evi-state,he did so would clearlyIf

deed;the and thatin relation to thedence having bearing
of Mrs. Rand should have been admitted.testimony

of the thedefendant,8. The declarations brother of
Hazelton, were allowed to be asMrs. toproved, tending
that the farm was her.show herpurchased by Suppose

thedid her character of that actbrother wasmoney,give
and the declarationsnot in thequestion, accompanying

admissible as res theare when character ofonly gestee,gift
in The was,the act is here whoquestion. question pur­

?the farm that theand,chased upon subject, declarations
of defendant were admitted tothe characterize that trans­

of theaction instead 1 Greenl. Ev. 120.alleged gift.
4. ease finds thatThe Simon for thebargained farm,

a a had thedeed,took bond for made toconveyance his
over to the the forson, thepaid grantor money land, part

of was fromwhich sale of wood and timber cut by
from the land,Simon and from other sources.part The

of toquestion thereducing possession by husband had
here;no for if the defendantpertinency togave money

ofthe Hazelton,wife itcoverture, atduring once became
absolute ofthe the husband. Com.property Bar.Dig.

3;E, Ab.;& Bac.Feme, Bar. & Feme, D, 3;C, Reeves
63;60,Rel.Dom. v. 5Schuyler Johns.Hoyle, Ch. 203.

ifBut it were theotherwise, should have beencharge
in favor of the because Simonplaintiff, Hazelton had

of the He carried andpossession money. delivered it in
of the land. He did notpart payment to actprofess for

the but thewife, had made to theconveyance son. He
have received the frommight wife,hismoney intending

to invest it for andher, afterward have Ms mind,changed
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conveyance totaken himself or a trustee.and That
he control over the and make it asassuming fund,would
his as other mode of it toclearly any possession.reducing

adefendant,The5. and hasbeing interested,stranger,
raise the asto to inquestionno commontenancyright

Hazelton and nor canwife, one thebetween any during
do so. The waslevyof Simon twelve of theuponlife
which constituted theacres farm. The courtseventy

that when of thecharged any portion purchase money
itthe would constitute awife,to her intenantbelonged

theand defeat think aWe such transac-common, levy.
claim ofdefeat the wife.should She shouldanytion not

thus with an insolvent hus-by combiningbe permitted,
a adefeat when but offraction the consid-band, levy,to

her. infrom her funds thiscameeration Commingling
the husband’s should be held towith be a surren-manner

to the husband.of theder property

for the defendant.Marston,
had no to order HazeltonThe court Simonauthority1.

constat,or deed. Non hebond that hadtheto produce
to The diddocument notproduce.such plaintiffany

have him aor to sworn ashim,to ask witness.choose
had no moretherefore, over himcourt, authorityThe

cause;awho was not witness in theother citizenthan any
sworn and admitted he had nothem,had beenif heand

him to surrender orhave compelledcould producepower
demand of thisthe plaintiff.onthem

Hazelton did or did not heHezekiah say2. "Whether
which would turnin three words the causethattellcould

immaterial. in the discre-It waswas entirelyway,either
the testi-admit or excludethe court to proposedoftion

Eand to that point.of Marymony
asSimon to what herof the wife ofThe testimonyS.

her,do the he wastold her with money gavetobrother
the res It elucidated the act.as a of gestee.admissible part
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It the the andof constituted theexplained purpose gift,
fact which was the matter of 1very subject inquiry.

Greenl. 46;Ev. sec. 108. 1 Ev.Stark. Sessionsv. Little,
9 271;N. H. v. 26 H.Elliot,Johnson N. 67.(6 Foster)

4. The of the wife in whatever form itseparate property
exist is liable to taken innot be of the hus-may payment

band’s he ituntil has to his owndebts, appropriated use,
or in some exercised dominion ovér it. The course ofway

in this and aState series of decisionslegislation judicial
have established the And thefirmly general proposition.
husband as well act as the trustee or of the wifemay agent
in or of his wife’s asinvesting another,disposing property
and if he do so without to exercise his maritalintending

no interest vests in him. v. 22right, H.Morrill, N.Coffin
and eases352, cited.(2 Foster)

5. The theof wife and the of theproperty properly
husband be inserted in the samemay land chattel or chose
in and if held a thirdaction, theirfor the hus-by use,party
band does not, his will, becomethereby, against possessed
of his wife’s estate. The interesthusband’s takenmaybe
in the same his creditors that it haveway by beenmight
if invested with of another hisnot wife. Hisproperty
undivided interest in land setbe but not the landoff,may

metesitself, and bounds.by

isSawyer, J. It to consider theunnecessary exceptions
taken the defendant theby to theif, otherlevy, upon

raised the thequestions case, verdict canby be sustained.
The claims under theplaintiff and the tolevy, exceptions
its were overruled thesufficiency for of the trial.purposes
The and effect of thisobject were to leave theruling par.
ties at to other controvertedliberty try questions upon
which the title under theplaintiff’s levy depended. Upon
these other the defendant and if thequestions prevailed;
trial was conducted as to it isproperly immaterialthem,
whether the return of the extent is sufficient or otherwise.
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as a hadwitness,If Simon swornHazelton, upon being
he in his or under his controladmitted that had possession

heor the whichthe deed from Hezekiah to bondhimself,
deed; it had other-taken in the instance for a orhad first

such the fact,to the court that was uponwise appeared
heleave no room for doubt,which could mightevidence

There distinc-to it. is noproducehave been compelled
a awitness toin between producetion compellingprinciple

tecum,under a ducesin his subpoena,document possession
him his knowl-to facts withintoand testifycompelling

473; 10Loveland,9 East Bull v.v.Amy Long,edge.
is tothe court to be called upon14. But beforePick.

that the document bea order produced,make peremptory
the has thethat witnessshownit must be conclusively

isthat thereIt is not sufficientwith it.to complypower
to submitted toas be beevidence would competentsuch

Evidence have amay legalthe question.a jury upon
the witness has the doc-the fact thatto establishtendency

of that con-fall far shortandin his yetument possession,
inthe courtcharacter which will warrant adjudg-clusive

thehim within not complyingof contempting guilty
the case not suchstate of wasit. If theto produceorder

inhim for contempt,as to proceedings againstjustify
de-courttheorder, properlyto theobediencerefusing

Currier showedof Davidmake it. The testimonytoclined
todeliveredhadthe deed beenhe understoodthatonly

deliv-a wasthat bondcase findsand theHazelton,Simon
toconditionedhim October, 1847,inMoore,toered by

and atime, convey-aat subsequenta conveyanceexecute
Hezekiahto byin the bondthe timeabout specifiedance
made for thehad beenordertheIfofdirection Simon.

en-beennot haveit couldtheseof papers,production
de-courtThe properlyinquiry.furtherwithoutforced

madeit wassuchuntil, inquiry,it uponmaketoclined
madeit waswhomthat the party uponto appearclearly

bemustmotionit. Thewithtothe complyhad power
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ahave forfrom the case to been peremptoryunderstood
thean order in alternative,if forBut it had beenorder.

thecause tothe or show wecontraiy,to produce paper
in thatforare aware of authority proceedingnot any
causedof a who hasthemode mere motion parlyupon
tecum,summoned ducesunder subpoenathe to awitness be

examination as a witnessto tobut declines himsubject
or ofinunder oath relation to his possession knowledge

himfor tothe is noThere holdingpapers. just ground
evidence,there be fromsuch order because mayan merely

that at some timetosources, show previousother tending
in If the defendant hadthehe had possession.papers
and to in rela-a himwitness,made him subjected inquiry

a casethem,tion his ofpossession pre-to upon being
court have issued theanswers,sented from his the might

as theform,order in the alternative or cir-peremptory
of casecumstances the required.

Band,The of offered the defendantMary bytestimony
had no toHazelton,to contradict Hezekiah con-tendency

the hewitness,tradict him. His statement to that could
tell that in three words which would turn the cause either

had no connection with his as tosuch con-way, testimony
inflict with statement contained it. The most thatany

acan be from it is that it is statement that heunderstood
and that his tes-a witness of suchwas importanceweight

the result. Such aor would decidefalse,truetimony,
made the have someremark witness tendencyby might

man, andthe true character of theto show to the jury
a histhem estimatejust credibility.enable to uponplace

effect the it isevidence,This the of incompe-onlybeing
with,tent. To render it it must inconsistentbecompetent

hisor statements the stand. Theto, uponcontradictory
statement understood ascannot be or conflictingvarying

thehim,the facts testified to thatwith by understanding
him and his father was that the deed was not tobetween

the of had beendelivered until assent the motherbe
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that it was never deliveredgiven.; or that it was destroyed
him. If isthere forby the inground that,conjecture

the remark, his was that themaking truth wouldmeaning
himwarrant to state the facts to what he hascontrary

stated and thus turn thethem, cause in favor of one party,
there is forequal that he meant toground conjecturing

he state them assay truly has,he andmight thus turn it
in favor of the other. If he is to be understood as saying
that, orby inventing facts, to be stated in fewsuppressing
words, he turncould the cause one andway, by testifying
to the truth in few the other therewords, isway, nothing
in the remark indicateto what would be invention or sup-

of and his stillpression fact, be all true.testimony may
The of the of aswife Simon to theHazelton,testimony

declaration made her was asbrother, admissible ofby part
the res The act of the hergestee. to hermoney bygiving
brother was material issue,to the one of the ininquiries

easethe it her herwhether was held in ownbeing money,
or her husband’s. The declaration made at theright,

in relation totime, it, and character to thequalified gave
and inact; reference to matterthe which was the essence

of the whose was the It wasinquiry, namely, money?
therefore admitted.properly

The most the casequestionsimportant presented by
arise the to theinstructions to someupon jury, involving,
extent, a consideration of the relative of husbandrights
and wife to in her A series ofproperly acquired right.

decisions, sustained the ofcoursejudicial by general legis-
in this State,lation have modified the ancientmaterially

of the common law this therules subject.upon By policy
chattelsof the old inlaw, personal whichpossession,

to the at the time of thewife or whichbelonged marriage,
thefell to her became absoluteafterward, instantly prop-

351; 2husband; 143;Kent’sof the Co. Lit. Com.erty
in his hisher choses action became onlywhile by asserting

and totitle to themthem, possession.reducing
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the the inIn this of husband both casesState, isright
as a marital to enforcedbe him orregarded right, by

waived at his If thewaived, whetherpleasure. property,
it consist of or choses inchattels,personal money, action,
remains the of the wife. Thus in Parsons v.property
Parsons 9 H. it was held that& al., 309,N. the distribu­
tive share in the awife,of the estate of person deceased,
as does not vest in theheir-at-law, butabsolutely husband,

action;is classed her into be with choses and so of a
her; Marston v. 12 H.Tr., 159;to Carter & N. andlegacy

a creditor of the husband cannot insist theupon right
Moore & 13Tr.,enforced. v. N. H.Wheeler 478.being

In 22 H.Morrill,v. N. it is said352, thatFoster)(2Coffin
while madethese decisions have been the courts, theby

inof the State the enactment of 1846,legislation chap.
327; 308;Laws, session, 1846,June to the wifep. giving
the to hold and of in the casesright dispose properly

of the control of herspecified, husband, andindependent
suits and her in her name inownbyauthorizing against

to such must be as therespect property, regarded giving
thesanction of to those and thusdecisions,legislature

the extension of the same view to otherjustifying general
innot embraced the terms of thosecases, decisions, but

within the like reason. It was decidedfalling accordingly
casein that land thethat, withalthough purchased pro­

ceeds of a theto not claimed or reduced towife,legacy
the and of which thepossession husband,by conveyance

was taken to to the claimsher, be of hismight subject
creditors to the extent of his life estate iftherein, they

time;had levied it. in his life a sale of itupon yet, upon
without such the husband in thelevy, joining conveyance,
the of the the theproceeds sale, without assertion hus­by
band of his to reduce them to remainedpossession,right

wife’s;the and those invested in theproceeds being pur­
chase of other oflands, which the was takenconveyance
to the she had title to suchwife, other lands asgood
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of her husbandthe creditors claiming throughagainst
administrator.his

25 H. it is asserted343,In v. N.Butler,Cutter (5 Foster)
inchattels,and thatterms,in broad unqualified personal

the or fall­at the time ofof the wife marriage,possession
husband’s,her are theafterward,to not absolutelying

his maritallike her choses in tobut, action, subject right
and thusthem if he so elect,of to possession,reducing

ofthem his. there said that the oldIt is policymaking
in betweenthe the distinction thislaw, respectmaking

in is andchoses in action and chattels unjustpossession,
absurd.

toin these cases leadThe directlyprinciples recognized
the wifethat the ofthe doctrine personal propertygeneral

her in her ownthe time of the or toat marriage, accruing
it in chat-whether consists specificsubsequently,right,

in and it fallaction,or choses howevertels, money, may
vivos or causa mortis,whether interher,to by legacy, gift,

a deceased,share in the estate ofas her distributive person
her husband,if it accrues ofotherwise,or independently

from or connectedand not considerationupon any moving
his' maritalhe exercisesit remains her’s untilhim,with

to beThis is nowit toby possession.reducingright
thisunderstood as the settled law of State.

tothus reduced thethe husband has propertyWhether
technicalcannot made tobe depend upon anypossession

facts, exceptthe concurrence ofrule, or any particular
execution.carried intothe intention must exist and bethat

the husbandis “the ofsaid,-In v. Morrill it joiningCoffin
invest-for theas arein such acts of the wife necessary
cannotthe and whichtransfer or use ofment, property,

the husbandthe and acts donealone,done wife bybe by
wife,of theas the servantandalone, avowedlymerely

the hus-as a claim the bynot upon propertywill operate
The wholehisa of it toband, or reduction possession.
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matter should ofrest, technical rules,independently upon
the intention of the parties.

The instructions to the relative to thejury money given
to the brother,her and thewife, of itby delivery by

in for theHazelton,Simon thepart payment land, upon
correct.view weresuggested,

The in referenceinstructions to the wood cut from the
land and of Simon wereHazelton, also cor-disposed by
rect. The in this isease not to berespect distinguished
from inMorrill,that of v. one of the therepointsCoffin

mere off anddecided. The theof wood,cutting selling
and to thethe of the noteproceeds paymentapplying

thein for ofcannot,purchase money, itself, begiven part
held as a to of the sopossessionreducing money obtained,

as to Hazelton oror Simon interest inany rightgiving
of thethe land. The from themoneyapplication arising

the thesale to of debt securedof wood payment bythe
the is a of the same char-land,upon proceedingmortgage

Morrill;acter as in thethat v. of applying moneyCoffin
land,received as for the or for adamages flowing taking

a to the aof it for ofportion paymenthighway, mortgage
sufficientit. to theWithout proof satisfydebt upon jury

in the mind of thethe intention existed husband tothat
in theas his and absence ofown,claim the anymoney

inmade this mode forthe wasevidence that arrangement
it must understoodbecreditors,the of defraudingpurpose

as the the wife.ofthat he was merely agentacting
thethe instructionsThe last in proceeds uponpoint

in the thecase,the evidence jurythat, uponground
thefora the moneyfind that of purchaseportionmight

thatand the residuehusband,the of theland was money
hadthe husband notin her whichthe wife ownof right,

takenthe deed was toand thattoreduced possession;
of the thathusbandthe intent on theHezekialx with part

inwife,andthe husbandthe ofit should inure to benefit
towardsthem respectivelyto the shares bypaidproportion
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the the state facts thus inof assumedpurchase. Upon
ainstructions,the trust Inresulted to tanto.each, pro

Tebbets Tilton,v. 21 N. H. it that273, was decided(1 Foster)
aif a take deed in thehusband name of his wife, paying

a favor,of the a results in histrustpart purchase money,
thein to share of the soproportion purchase money paid.

The as as andoctrine well to a individualapplies joint
4 Kent’s Com. 3301; Powellv. MasonManson,purchase.

364; 2Steele,v. & Beames 389. The trustWray Veasey
merearises the theof Pembrokeupon ownership money.

v. 21 N. H.Allenstown, ; Tilton,107 Tebbetsv.(1 Foster)
it aFrom this follows as thatsup. necessary consequence

where land is in the thewith ofpurchased part money
andhusband, wife,in with the of thepart separate money

and the is taken thirdto a a trustconveyance person,
results into each theto sharesproportion respective
so It said 9was Lord Mod. thatpaid. Hardwicke, 235,by
where several to an estate in thepersons agreed purchase
name of and theone, thepurchase money appeared by
deed to him alone,be trustby no for thispaid resulted,
would introduce all the mischiefs which the ofstatute
frauds was intended to This doctrineprevent. would
seem to be sustained to some extent later indecisionsby

and in New-York and Wray Steele,v.England, Virginia.
v. 2Burr, 405;Johns.sup.; Ch. v. Town­SayreBottsford

send, 647;15 2 241;Wend. Whitev. Carpenter, 217,Paige
4v. theseHayes Wood, 272. But casesRandolph cany

the doctrine on to the extent that no arisestrust where
there are asseveral and thepersons purchasers; proportion

the indefinite,of to be each ispurchase money bypaid
and not where the value definite ofof aagreed proportion
the is to each. doctrine,whole estate he Thepaid by

theis the extreme cautionextent,even to that result of
some courts receivewith inwhich, jurisdictions, parol

a trustto establish facts from which maytestimony the.
thisIn State the ofresult. the ownershiplegally question
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Scobythe least from the time of v. Blanchard,of atmoney,
held one3 H. has been to be to170,N. always open parol

like of fact to be determinedall otherproof, questions
4v. H.Brown, 397;such evidence. Prichard N.upon

187;H. Brooks v. 14 H.Fowle, 248;v. 8 N.N.Page Page,
142.29 H.Graves,Gravesv. N. (9 Foster)

the facts assumed in this of theUpon part instructions,
the cestui trust of an undividedhusband was ofque portion
the entire extent his undividedthe offarm, interest or
share determined the amount ofby proportionatebeing
the him. As such, it couldpurchase hemoney paid by
set off execution him an extent thebyupon against upon
whole or of that undivided inter-any particular proportion
est, but not out of the estate a certain tractby carving by
metes and abounds, distinct of theparcelconstituting

in If the inpremises thusseveralty. proceedings levying
the execution are the andsustained, wife, the defendant

under is excludedher, from the undi-claiming necessarily
vided interest in the so out,curved withoutparcel parti-

in the same manner astion, on forproceedings partition
before the All thelevy. exceptions overruled, therebeing
must be

on theverdict.Judgment

& al. v. The Eastern Railroad.Goodrich

tide-mill,abeing the owners of authorized theplaintiffs,The defendants
bridge, resting piles,on across their mill-pond,to maintain a and to

any wayand insupports mightthat bemodify the structure deemed
them,and and released allpreserve damagesto secure onproper, account

it;ofany abridge, proviso,the of future modification withof and that


