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as ofconstructed timbersdescribed asplaced stringers
road,of the transverseuponlengthwise oncaps, resting

each ofand on side the road somepiles, projecting inches
the The ends of thebeyond projectingstringers. caps

of theconstituted the extreme points bridge Alaterally.
line to thefrom on side of thecap cap northerly bridge,

their andends, continuedprojecting to thetouching east-
leftern would have all theshore, ofparts foundation and

its side.upon southerlysuperstructure Beyond this line
to athere was indicate limit as thenothing northerly side

released areline. The thereforepremises bounded by
that line. For diminution of theany of thecapacity

material inthe itpond by placed beyond this boundary,
in the embankment andmaking actual dam-occasioning

theto theages plaintiffs by useimpairing of their mill,
the aredefendants liable. This is to be determined upon
an theinto the orinquiry damages by anjury, by auditor,

in caseas the transferred.provided

v.Couch Stevens.

a mortgageeWhere premisesenters into mortgagedthe processunder of
law, he holds possession mortgageunder his title byestablished the
judgment, and not under process,the has beenwhich returned.

If after entrysuch mortgagee judgment,the hisrelease the release does
not of operateitself foreclosure,as a in ofwaiver law the equitybut the
of redemption will be release,foreclosed notwithstanding the if the
mortgagee continued,retains possession duringactual one year, for the
purpose of foreclosing.

YOU. 12XXXVII.
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asconflicting objectto the for the mort-there is evidence whichWhere
judgment,after release of his thepossession such whetherretainsgagee

is question jury,he a fact for theintended to waived offoreclosure was
entry the land.broughtof to recoveron of a writtrial

land,description judg-the of the in thevariation betweenimmaterialAn
execution, hva commenceddoes not affect foreclosureand in thement

under the execution.entry

a tractto foreclose theor Entry, uponmortgage"Writ

as to oneThe defendant disclaimedin Derry.of land
demanded and as to the residuethe premises,ofacre

issue. The demanded werepremisesthe generalpleaded
a certain inthe east side of Derry.on highwaysituate

on the ofthat 29th March,in evidence dayIt appeared
claimedStevens, under whom bothSimon1841, parties

in withthetitle, controversy,conveyed premises together
side the same intract on the west of highway,another

theChase, to secure ofto one paymentJosephmortgage
were madedate fornote of that Paymentshis $770.00.

his andlife,Stevenstime to time Simonby duringfrom
1855,on the 24th of Chasehis death, day August,after

Calvin who thenStevens,an action wasagainstbrought
thethe land on the west side ofof highway,in possession

that tract. A conditionalthe uponmortgageto foreclose
onandrecovered, term, 1855,Septemberwasjudgment

a ofDecember, issued,writ8th of possessionthe day 18555
the tractseizin and of onof which possessionvirtueby

the delivered to Chase anside of road were bywestthe
took and21, 1855. Chaseofficer, thereuponDecember
it in 1856land,of theactual rentingpossessionretained

the inclerk,was an error ofThereStevens.to Calvin
in of aofout the writ possession, omitting partmaking

as contained in theof theof the description premises,line
shown thatit was notwithstand-writ, but clearlyoriginal

as set forth in thethe writ ofomission description,thising
land,the forth all itsdescribedcorrectly settingpossession,

misunderstood.that its location could not besoabuttals,
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these circumstances the court theUnder writ ofpermitted
and the officer’s return thereon to be inpossession put

theevidence objection.against plaintiff’s
Chase continued in the actual andpossession occupancy

of the side of the roadland on the west from December
21, when was delivered to him1855, possession theby

1856,until December when heofficer, 11, hisassigned
and thedebt to Itpresent plaintiff.mortgage, judgment

was that the on the sidewest of thepremises roadagreed
were in value to the debt, interest andequal mortgage
costs, and there was evidence to show themtending of

value.much greater
The to thesubmitted was, whetherquestion jury oronly

not the had been foreclosed on the landmortgage upon
the side of the anwest underbyhighway, entry legal

and continued actualprocess, possession thereof for that
onepurpose year.

The defendant evidenceoffered to show that thetending
anafter of theplaintiff, taking assignment debtmortgage

and Chase,from had thejudgment continued actualin
and thecontrol of land until theoccupancy expiration of a
thefrom Chaseyear entry officer,under andby everthe

since; that he had rented it the season,present invariably
of and own,treated it as his and hadspoken offered to

sell and it deed ofconvey thatby warranty, hisaverring
,astitle to it was as and tocomplete perfect any property

he owned.
,theTo meet this called Calvinplaintiff Stevens,evidence

who an under theinstrument, hand andproduced seal of
the is aofplaintiff, followingwhich the copy:

“Know these Presents, Thatmen by I,all John S.
Chester,.of inCouch, consideration of the sum of one
to medollar Calvin ofStevens,paid by doDerry, hereby

and release to the said Stevens thedischarge judgment
recovered Chaseby CalvinJoseph for aagainst Stevens,

of the land amentioned in certainportion deed given by



ROCKINGHAM.172

v.Couch Stevens.

Chase, 29, 1841,Stevens to dated MarchSimon Joseph
259;fol. not to said808,recorded lib. intending discharge

the note in the asthereof,deed or condition saidspecified
has not been Saidnote was recoveredpaid. judgment

at the term of the Judicial Court,September Supreme
at inPortsmouth,holden said in 1855.September,County,

and delivered 1856.17,sealed DecemberSigned,
John S. Couch, [Seal.]”

that the executed andStevens testified deliv-plaintiff
1855;him heDecember,to in thatered this thoughtpaper

had then run did not dis-out,time of butredemptionthe
it He alsowhen did testified,remember expire.tinctly

that he hadwitnesses,the defendant’scontradiction toin
road,the land west of the afterhimself always occupied

the had not occu-of this andexecution paper, plaintiffthe
he claimed a lifetime;that that estateit at all sincepied

his interest thereinand hadland,this quitclaimedin
ofon the for thestand, purpose becomingcomingbefore

evidence on the of theThere was some partwitness.a
this witness and the plain-of collusion betweendefendant

instituted in thehadthe suit beenand thattiff, present
the witness.the sole ofname for benefitplaintiff’s

the instrument thus intro-contended thatThe plaintiff
and release of theawas judg-complete dischargeduced

itforeclosure underall and againstandment, possession
the fact that the mort-conclusiveandworld, upontheall

the on the westlandbeen foreclosedhad never upongage
actual for onecontinued possessionthe road,of byside

year.
ifthat the uponthe mortgageIt was by partiesagreed

had been foreclosed,side the roadthe ofland on westthe
itsthan wasvalue,less therebydebt, beingthe mortgaged

extinguished.
if found thethatthe jury theycourt instructedThe

Calvin Stevens to havebyinstrument producedforegoing
it wasto him,thedelivered plaintiffexecuted and bybeen
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to as conclusivenot be evidence ofnecessarily regarded
absolute of andany relinquishment possession discharge

of the foreclosure under the but bejudgment, might
aas covenant or theof withregarded plaintiffagreement

Stevens not to enforceCalvin or insist thatupon judgment
and the under him;foreclosure it that ifagainst they
found it to have been executed and delivered before the

oneof from 21, 1855,Decemberexpiration year they
would it,consider in connection thewith other evidence
in the thecase, of aetualbearing upon question continued

for the ofpossession foreclosure, andpurpose say, upon
all the evidence them,before whether or not actual posses-
sion of the land the west side of theupon hadhighway
been continued for a oneof afterperiod year underentry

of for thelaw, ofprocess thepurpose mort-foreclosing
firstthereon, Chase andby afterwards thegage by plain-

his Iftiff, as found it had, thatthey would con-assignee.
stitute a offoreclosure the itand,mortgage; being agreed
that this land was of value than thegreater mortgage
debt and theircosts, verdict would be for the defendant;

if found,but all the thisthey upon evidence, instrument
thewith that actualrest, had not been sopossession con-

tinued one for thatyear their verdict must be forpurpose,
the plaintiff.

The returned a verdict forjury having the defendant,
the moved that the sameplaintiff be set aside and a new
trial for the admission of thegranted, alleged improper

of andwrit officer’s returnpossession thereon, and for
error in thesupposed instructions of the court.foregoing

for theWood, plaintiff.

for theStickney, defendant.

C.Perley, J. The first method the statuteprovided by
“for an of intois,foreclosing equity redemption by entry
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contin-law,the under of andmortgaged premises process
thereof one Stat.ued actual forpossession year.” Comp.

14.sec. The statute of292, says posses-nothing holding
office of the is tosion under the The process putprocess.

in to whichthe thepossession, rightmortgagee according
afterhas been the theestablished by process,judgment;

ishas its returnedserved, office,it been performedhaving
the tocourt,into and not left in hands of the mortgagee

histhe the ofhold, either as foundation or evidence right
the He not under the norholds,to process,possession.

histhe but under title asunder mortgagee,judgment,
beenwhich has established theby judgment.

into theA foreclosure commenced by entry mortgaged
be the mort-law,under of waived byprocess maypremises

which theof theand a release uponjudgmentgagee,
evidence totendingissued be competentprocess may

ofthe thethe But as possession mortgageeshow waiver.
and not underhis is held under hisafter mortgage,entry,

of the wouldor a release judgmentthe process judgment,
a the foreclosure. Not-in waiver ofnot law constitute

still retaintherelease,the mightwithstanding mortgagee
thefor the ofactual foreclosingthe possession, purpose
theso for oneand if he did year,of redemption;equity

theand, think,weterms,answer thecase would meaning
hastheof the statute. Whenand intention judgment

intheexecuted,recovered andbeen by putting mortgagee
done that theall hasunder beenpossession process,

can beand all thatstatute by legal proceedingsrequires,
theofand assert thedone, mortgageeto establish right

notwill beand the foreclosurehisunder mortgage;
theof the parties respectingbydefeated arrangement

of the wasthe mortgageeprovided possessionjudgment,
offor thethe purpose foreclosing.yearcontinued during

toleft thethat it was jurythink, therefore, properlyWe
whichevidence,all the wasas of fact onmatterdecide,to

for thecontinuedthe waswhether possessionconflicting,
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the theof mortgage, notwithstandingpurpose foreclosing
therelease of judgment.

of the varianceon account between theThe objection
the land in the in theof and execu-description judgment

insisted in andhas not been on cannottion, argument,
The finds that the ofcase the landprevail. description

the omittedin the execution was without andline,perfect
the clerical error have led to no mistakecould or misap-

in the served the inofficer who orprehension execution,
otherany party.

on the verdict.Judgment

State v. York et al.

statutes, 1842,Prior to the revision of the in the proceedings in this State
upon the trial and indictment of principal accessoryand a felony,to

law,governed bywere rules ofthe the old common byas modified the
statute, Anne, 9;1 accessoryc. and the could be indicted and tried
with the principal, but could not be separatelytried until the principal

Statutes, 221,had 1,been convicted. Revised chap. sec. which enacts
accessory maythat the be tried either before or after the principal, does

law,not change the ofrule the common maythat he be indicted and
tried him.with

crime,The confession of one under forarrest the commission of a that he
it,did commit is inadmissible as againstevidence him the trialupon of

offence,an indictment for the appearswhen it that the havingofficer
arrest, him,him under said confession,to immediately before the “If

you guilty youare had better it.”own

The indictment Elizabeth York withcharges burning
the ofbarn at inJoseph Corson, saidRaymond, county,


