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ofHam Ham.v. Adm’rGoodrich,

rendered,to of services to beagreement conveyAn land in consideration
is the statute of frauds.within

services, the value thequantuma meruit to Tecoverfor of landUpon such
is the measure such value isdamages, although competentnot fixed of

questionto ofby jury upon damages.evidence be considered thethe

services,by renderingThe benefits received from the land the party the
meruit,may, generalupon quantum applied paymentthe issue to a be in

same,for the filing anywithout to demand.plaintiff’sset-off the

plaintiff,the family,Where with his to reside thewent with defendant’s
latter,uponintestate the farm agreementof the under a verbal between

that farm conveyed plaintiff Held,them the should or to thebe devised —
1st, 2d,upon agreement;that no action could be maintained the that

rendered,aupon quantum for themeruit the services value of the farm
not the fixed damages; jurywas measure of hut that the might take into

verdict; and, 3d,consideration such value in theirmaking up that the
thereof,benefits from the by plaintiff,derived farm the and the income

also ofproper jurywere matters for the the inconsideration arriving at
the conclusion much plaintiff oughthow the to receive.

Appeal from a commissioner’s theon estatereport of
Ham,Robert as insolvent. Therepresented appellant

filed a indeclaration fiveassumpsit, counts.containing
He in thealleged

1st Thatcount, Ham,Robert in1, 1826,January con-
sideration that the plaintiff to with hisagreed go family
and reside with the deceased on his homestead farm, and
take care of andhim, cultivate the farm his life,during

and that hepromised would andagreed thegive convey
a and sufficient thefarm, deed, toby togood plaintiff, hold

in fee from and after the death of thesimple, deceased;
averred on the of theperformance andpart plaintiff, that
the deceased died on the 15th of December, 1849, and did
not or the farm thetogive convey plaintiff.

2d for a likecount, That, theconsideration, deceased
theto devise farm to the &c.promised plaintiffj
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- 3d That incount, consideration that the at theplaintiff,
the hadof resided withdeceased, him, him,servedrequest

the from 1,and cultivated farm to Decem-1824,January
the1849, deceased on that theber 15, promised plain-day

him;and farmthe to averredtiff to convey perform-give
and a thethe breach deceased.ance plaintiff', byby

That the first thecount, 1824,on of4th day January,
that to live,in consideration thedeceased, plaintiff agreed

care andwith the take of himdeceased,his family,with
till his him so muchdeath, toserve him promised pay

heand that deserved to have&c., alleged $5000.money,
count in forThe 5th was indebitatus assumpsit,general

and services of his and ser-the plaintiff,labor the family
—to 15,December 1849vants, $5000.previous

issue ofthe and statute limitations.Defence, general
15thon trial that Robert Ham died on theIt appeared

84at the of that he1849, aboutDecember, years;of age
a farm in aboutPortsmouth,then owned fortycontaining

hadand other real estate and someacres, personal prop-
one,he left of the wassons,that two whom plaintifferty;

that diedchildren;their his wifeand three' ordaughters,
that her he leftin and death was without183T, anyby

after;relative that soonchild or other with himresiding
the with which consistedher death hisplaintiff, family,

fatherhis and one went reside with hischild,of wife to
and until hisfarm,on the so reside therecontinued to

farm,the of thedeath,father’s general chargehaving
and theof it on,the expenses receivingpaying carrying

andthe deceased that timethat boardedprofits; during
ex-that thein the of theresided plaintiff;family genei’al

the borne theof were by plaintiff.familypenses
that soon afterwas introduced theEvidence by plaintiff

to theRobert Ham’s he sentwife,the death of messages
residecome his andhim todesiring familyplaintiff, with

dur-andwith the and take care of him the farmdeceased,
and if he that he wouldlife, would,hising promising,
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farm;him the that the was reluctant togive plaintiff go,
and that the him. Thedeceased was to haveurgent plain-
tiff of numerousalso introduced evidence declarations
and of toHam,statements Robert show hethattending
had the and thecontrol of farmgiven management toup
the and that he considered the farm as theplaintiff, plain-
tiff and that the’s, was to have the farm hisatplaintiff
death.

There was on thisevidencecontradictory intro-point,
duced the and muchdefendant, evidence toby show the

the the thedeceased,habits of income of farm, and the
in which the deceased was takenmanner care of and

maintained the plaintiff.by
Evidence was also the to thegiven by plaintiff show

thevalue of farm. The contended that heplaintiff resided
with his afather on verbal that he was to takeagreement;

of the farm and cultivate to take careit, of hischarge
and himboard his andfather, life, was to have theduring

farm deed will afterwards;or and that he hadby per-
formed his of the that the measurepart agreement; of
his thisin case would be the value theof farm.damages

The defendant maintained that the verbal agreement
was the to reside with andfor takeplaintiff care of his

the farm, andfather, on take the net incomecarry in full
what he didfor under thecompensation agreement.

itThe court left to the to find what thejury agreement
and instructed them thewas, that had notplaintiff main-

tained his suit on the 2d and 3d1st, counts of the decla-
there was no evidence inration, because towriting prove

the set out in ofone these counts :anyagreement
if theThat resided with his father under aplaintiff’ ver-

on andbal to cultivate thecarry farm,agreement bearing
the and the Irisincome,receiving father’sexpenses during

have the farmlife, afterwards,and was to and the agree-
on the of thement, partperformed wasbeing plaintiff,
thedeceased,broken the would be entitledby plaintiff to
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bis 4tb and 5thon counts sncb sum as be deservedrecover
have; that tbe measure of theto plaintiff’s damages

not be tbe value of tbe farm, and that nowould damages
recovered for tbe breach of thebe verbalcould agreement;

tbethat on of con-questionbut damages they might
of tbetbe evidence and of thesider special agreement,

asof tbe to show circumstancesland, tbevalue tending
went father,which tbe to reside with bisunder plaintiff

which tbe themselves set tbeand tbe value parties upon
tbe was to render under tbeservices which plaintiff agree-

take into tbe andment; that accountthey might age
deceased, and to tbeof tbehabits anything disagreeable

mannerbis in tbe theiror of withfamilyplaintiff living
tbe reluctance of tbe to make tbedeceased; plaintifftbe

bisand tbe of father to bave himurgencyagreement,
;him tbereside with that wasand onlycome agreement

as to tbe of tbeevidence satisfyconsidered juryto be
to bave for towhich tbe plaintiff oughtamount going

aof its effect asfather,bis bind-independentreside with
that tbe would make tbecontract; plaintiffjurying

with bis and forfather,to reside residingfor goingwhole
him him noth-tbe but couldunder agreement, givewith

as atbe contract:breach of bindingtbe agreementforing
awith bis father underresided ver-if the plaintiffThat

andbe to take care of bis fatherthat wasbal agreement
life,bis father’sbave tbe net incomeandfarm, duringtbe

and tbe wasafterwards,farmtbeand bave agreement
tbe be derived frombenefit whichdeceased,tbebybroken

income,and tbe netfarm might,on tbe receivingresiding
inasas far it would pay-be go,applied,this appeal,on
that beandunder tbebe didwhatfor agreement;ment

sum as besuchno more thanto recoverentitledbewould
as be wentreceivedwhat beto bave, beyonddeserved

tbeand of farm:incometbe profitsinalong,
bisontbeif tbe plaintiff performed agreementThat

limit-statute ofbe tbeclaim would not barred bybispart,
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as his action would not aerue until theations, agreement
thewas broken deceased.by

found aThe verdict of for the whichjury $800 plaintiff,
the moved to set aside.plaintiff

and for theEmery Hatch, plaintiff.

Hackett and for theChristie, defendant.

Eastman, -J. On the trial of this cause the plaintiff
arecovered verdict for which he$300, now seeks to have

set aside. The which thisprecise motion isground upon
founded is not but we take itstated, to be because the
court did not instruct the that the measure of dam-jury

to which the was entitled was theages plaintiff value of
farm;the and that thebecause, also, court did instruct

the that the benefitjury which the derived fromplaintiff
on the farm and theresiding income bereceiving might

inapplied for what was done underpayment the agree-
ment. "We discover else in the case of which thenothing

couldplaintiff complain.
It is manifest that there could be no underrecovery

the first, second and third counts. Our statute of frauds
“is as follows: No action shall be maintained upon any

contract for the sale of lands, unless the agreement upon
which such action shall be or some memorandumbrought,

is inthereof, and the towriting, by besigned parties
therewith, or somecharged otherby thereunto law-person

authorizedfully Rev.by Stat., sec.writing.” 180,chap.
7. The between theagreement and theplaintiff defend-
ant’s intestate was for the alienation of the farm, and it
was innot It was, withinwriting. therefore, thedirectly
condemnation of the statute. No action could be main-
tained it, and ofupon course, could be recoverednothing,
for its breach.
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As no action conld the contract,he sustained itupon
us itto that would be an evasion of the statute toappears
under thethat, counts,hold the fixedgeneral agreement

the rule which the should he found.by damages
The were instructed the court thatjury by they might

take into consideration the and all the circum-agreement,
stances under which the went to reside with hisplaintiff
father; and, under the hadinstructions, could, theythey
seen fit, have the value of thetoequalgiven damages
farm. But the tofor court have and saidfurther,gone
that value the dam-the of farm must be the measure of

—that the were havecontrolled that —wouldjuryages by
been in one effect thefull togiving, respect, agreement,
and madewould have it the foundation of the verdict.

The was evidence which the couldagreement only jury
in aswith the other show-consider, connection testimony,

the circumstances under the services werewhich per-ing
to he recovered under theformed, which were sought

and it a ascounts; to conclusive effectgivegeneral fixing
to make it a contract,the would he obli-bindingdamages

as itas much so if were intheupon parties, writing.gatory
foundedThe of the therecovery plaintiff being upon

them instructionsalone,and the ofcounts, upongeneral
he from the farm as he wentthat receivedthe court what

in for his wereservices,paymentbe appliedalong might
to have,did deserve underhecorrect. "What reasonably
The actual ser-was thecircumstances,the question.all

the circumstanceshimself and family;vices byperformed
there; the ifwent to reside annoyance,heunder which

ofrendered; the board theservicesof the particularany,
receivedthe farmintestate; the income of bydefendant’s

and allhimself family;and the board ofthe plaintiff,
were tobethatmatters, and others might suggested,these

in what thethe plaintiffconsidered jurybe by deciding
receive.to and shouldentitledwas justly

should have beenthat there anyIt notwas necessary
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set-off filed tbe defendant. is a defenceby Payment good
tbe issue;under and tbe benefit which thegeneral plain-

tiff received from the farm was a matter for theproper
consider;to anot as asjury formal, set-off',but alegal

consideration that went to show what the was en-plaintiff
titled to on hisrecover meruit. It is like thequantum
board of a servant who sues for his On awages. quantum
meruit the is not file ato set-off of theemployer required
items of board, but be considered the asthey may by jury

to reduce the amount which the servant shall re-going
;cover as a which is as the services arepayment made,

rendered.
at inthe facts stated thesimply case, the ver-Looking

dict would seem to be butsmall, we discover no legal
for it aside, and there mustground besetting

theon verdict.Judgment

v.Davis Davis.

libel,A for bya cause of divorce that law must continue to exist at the
filed,time of its is ifbeing defective dated before it is filed.

absence,allegedWhere the cause of is willing makingdivorce without
provision for the libellant’s for ofsupport period years,the three it
must be that the libellee left libellant the intentionshown the with of

or,again;not intention ofrejoining having returning,her left with the
her, this orthat he determined to abandon and that intentionafterwards

persevered years,determination in for three successive and continuedwas
filingto the time of the of the libel.

So, shown, case,too, pecu-the libellee someit must be in such that had
labor,of hisniary ability, property proceedseither or the own where-

wife, henotwithstandinghis whichsupportto for the ofprovidewith
provision.to make suchneglectedrefused or

for threewife,theDivorce, years willingLibel for' by


