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set-off filed tbe defendant. is a defenceby Payment good
tbe issue;under and tbe benefit which thegeneral plain-

tiff received from the farm was a matter for theproper
consider;to anot as asjury formal, set-off',but alegal

consideration that went to show what the was en-plaintiff
titled to on hisrecover meruit. It is like thequantum
board of a servant who sues for his On awages. quantum
meruit the is not file ato set-off of theemployer required
items of board, but be considered the asthey may by jury

to reduce the amount which the servant shall re-going
;cover as a which is as the services arepayment made,

rendered.
at inthe facts stated thesimply case, the ver-Looking

dict would seem to be butsmall, we discover no legal
for it aside, and there mustground besetting

theon verdict.Judgment

v.Davis Davis.

libel,A for bya cause of divorce that law must continue to exist at the
filed,time of its is ifbeing defective dated before it is filed.

absence,allegedWhere the cause of is willing makingdivorce without
provision for the libellant’s for ofsupport period years,the three it
must be that the libellee left libellant the intentionshown the with of

or,again;not intention ofrejoining having returning,her left with the
her, this orthat he determined to abandon and that intentionafterwards

persevered years,determination in for three successive and continuedwas
filingto the time of the of the libel.

So, shown, case,too, pecu-the libellee someit must be in such that had
labor,of hisniary ability, property proceedseither or the own where-

wife, henotwithstandinghis whichsupportto for the ofprovidewith
provision.to make suchneglectedrefused or

for threewife,theDivorce, years willingLibel for' by
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husband,of the withoutabsence suitablemaking any pro-
maintenance.her and The factsvision for suffi-support

in the of theopinionciently appear court.

theJR. for libellant.Hatch,A.

thefor libellee.SparhawJc,George

in this ease is for aFowler, J. The libel cause of
must continue to exist at the timewhich lawdivorce, by

an that it didits and contains sofiled,of being allegation
the is dated three before itcontinue. Yet libel days

defect. The datefiled. This is a fatal primdwas being
the time when the libel was madeevidence of truefacie

it is on the face of the thatand paperssigned, apparent
the time when it wasthree betweendays elapsed alleged

the libellant that the cause of divorce continued toby
at the time the of the and the actual fil-libel,exist of filing

a butthereof. This is shortonly period, greating changes
a libel for divorce oftenin the relations of the toparties

a couldin shorter interval. The libellant notoccur say
at futurea. cause of divorce continued to existthat any

has been holden in this thatand it Statealwaysperiod;
cause of divorce should continueit is thewhere necessary

and oflibel,at time of the consequenceexist theto filing
existence, andsuch continuedthe libel should allegethat

is the recorddated that it fromlibel is so apparentthe
had theshort, betweenan howeverinterval, elapsedthat

no divorce can belibel,of theand grantedfilingmaking
This diffi-of thean amendment proceedings.without

if theto occur libel be datedis alwayswhich likelyculty,
at distance from thedrawn considerableit iswhenever

avoided to affixheoffice, readily by omittingclerk’s may
date of the to betheto it, filing regardeddate leavingany

of thethe daté petition.as
havewhich we adverted be obvi-defect to mightAs the
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considerit toamendment, necessaryated an. becomesby
ina divorce thethe of presentother toobjections granting

theabandonedcase. libel that the libelleeThe alleges
himselfin and absented1854,libellant willinglyAugust,

mak-March, 1858,from her from that time until without
In a con-for hersuitable provision support.ing giving

isstruction to the clause of statute on which this libelthe
that theholden,itfounded, think,we beenhas, uniformly

musta satisfiedcourt, it,before divorce under begranting
that the libellee left the with the intention of notlibellant

her left with the inten-or, her,with again, havingliving
he determined to aban-tion of that afterwardsreturning,

don and that this intention or determination con-her,
and to the time oftinued for three successive years, up

libel;the that thewords,of the in other willingfiling
at aleast,must ab-absence, be, presumptively designed

a the from the;sence of husband wifedesigned separation
too,until of the libel. So,for three and theyears, filing

inessential,it ashas applicationsbeenalways regarded
the husbandstatute,under this the that shouldclause of

to have had to furnishbe shown some pecuniary ability
in aa for to the courtwife,his justifysupport granting

— the avails of hissome available ordivorce property,
had or toat which he refusedlabor, least,own neglected

for her maintenance.appropriate
in casé fails tothe theNow, evidence entirelypresent

which haveall the to wethe court in particularssatisfy
started forIt it that the libelleereferred. fromappears

of histhe seekingin for1854, purposeCalifornia August,
there;conditionhisandfortune, pecuniaryimproving.
him tochild, accompaniedwith theirlibellant,that the

funds to payand her mother providingsheNew-York,
that she remainedto that point;the fare of the family

until he left forweeks,twoinwith him New-York some
;mail steamertheonthe inIsthmus, regularSeptember,

in aCaliforniaof histhe entire staythat periodduring
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constant thecorrespondence was betweenkept np parties,.
isand there no intimation whatever that the idea aof per-

manent was ever them.separation betweensuggested
There is no evidence or from source thatsuggestion any
the everlibellee for a moment cherished the ofthought
not to his as soon as for himreturning family practicable
to do so.

So, the evidence thatis, whatever the libelleeproperty
had in world,the after the for histicketpurchasing pass-

dollars intwenty-five his was leftage, except withpocket,
the libellant’s father. The libellee testifies that this
amounted to six or seven hundred and that hedollars, left
it in his father-in-law’s with an under-possession, express

and that, so far as itagreement, shouldstanding necessary,
be to the of his wife and childappropriated dur-support

his There is noabsence. evidence from sourceing any
that the libellee, his absence California,induring pos-

a ofsessed even the avails of hisparticle property —not
remainedown what here in the hands of hisexceptlabor —

infather-in-law, whose his childwife and residedfamily
absence.thatduring

furtherThe evidence shows that hisimmediately upon
return theCalifornia,from libellee visited his andwife,

the orremained in ten twelve thenfamily He wentdays.
trade;to work at his but,to Boston the libellant’supon

Portsmouth,returned to and inassistedrequest, moving
andchild,herself and her father’s Greenland,tofamily,

;remained with her he madewhere he several thatdays
his wife and theseseveral to childpresentstrifling during

that he hasand since a invisits, procured placeboarding
and the to andBoston, libellantrepeatedly requested go

there. alive him There iswith conflict of astestimony
or not the either ofto whether cohabitedparties during

visits,these which it is not to decide, inasmuchnecessary
as are of that the haswe libellantclearly opinion wholly
failed establish the of the of divorceto existence cause
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of thea absence libel-to show willingby failingalleged,
for threeas statute contemplates,lee such thefrom her,

much more the con-otheror any period;successive years,
timeto the of theabsence uptinuance of such willing

orlibel;the or refusal ófor of any neglectfiling making
and maintenance forherthe libellee for supportto provide

more,other much-'or period;three successive years, any
to the timeorof such refusal upneglectthe continuance

must be dis-thereforethe libel. The libelof the offiling
missed.

dismissed.Libel


