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The case of State v. Prescott, 33 N. H. 212, is to some
extent an authority upon this point. That was an indict-
ment on the statute for keeping a gaming-house. The
provision is, that if any person shall keep any gaming-
house or place, and shall suffer any person to play at
cards, &e. The indiectment charged that the defendant
did keep a certain gaming-house, and suffer many idle and
dissolute persons therein to play at games, &c., and it was
held that it was not necessary to set forth the names of
the persons who played in the house, the offence consist-
ing in keeping a gaming-house.

The other objections taken to the indictment are not
insisted upon in the argument, and upon examination do
not appear to be doubtful. They are overruled. And
the result to which we have arrived is, that there must be

Judgment on the verdict,

Currier . BostoN anp Maing Rarmnroap.

The attorney has a len upon the judgment rendered in favor of his client
for the amount of his fees and disbursements in the suif, but the lien
extends only to the fees and disbursements of the attorney on account of
the taxable costs.

Where a sum is confessed in damages by the defendant, and the plaintiff
proceeds for more, but recovers nothing beyond the amount confessed,
the attorney of the plaintiff is entitled to the lien upon the judgment
for the amount confessed, and of the defendant upon the judgment ren-
dered in his favor for costs; and the court will not set off the amount
t0 be rendered in one judgment against the other, to the prejudice of
the lien of either attorney.

THis action was commenced in the court of Common
Pleas, January term, 1852. July 12, 1853, the defendants
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filed a confession for $200. The plaintiff’ refused to accept
the confession in full of his clajm, and prosecuted the suit
for greater damages. At the August term, 1856, the
action was tried, and a verdict found for the defendants, on -
which the Supreme Judical Court have ordered judgment.
The defendants now move that the sum confessed be
deducted from their taxable costs, and that execution issue
in their favor for the balance; or that judgment be ren-
dered for the plaintiff for the sum confessed, and for the
defendants for their costs, and that the judgments be off-
get. The plaintiff’s counsel claim a lien on the sum con-
fessed and the judgment thereon, and resist the motion,
and the questions arising on the motion are reserved and
assigned to this court for determination.

Christie  Kingman, for the plaintiff.

1. The plaintiff’s counsel claim judgment in favor of
the plaintiff’ for the sum confessed and interest thereon,
and costs to the time of the confession, as matter of right.

2. They also claim a lien upon this judgment for their
fees and disbursements in the cause, as well after as before
the time of the confession.

8. We submit that the court have no power or right to
offset this judgment against any judgment which the
defendants may obtain in the cause for costs therein accru-
ing since the time of the confession; and further, that the
court have no right in any case to offset judgments, and
thus deprive the parties of their executions — the statute
having made provision that executions may be offset by
the sheriff; and this is not to be done to the prejudice of
the attorney’s lien, where notice is given.

4. An attorney has a general lien for his costs upon all
the papers with which he is intrusted by his client, and
upon money or a judgment recovered for him. 2 Sch. &
Lef. 279, ex parte Nesbit; 18 Ves. 282, ex parte Pemberton ;
16 Ves. 259, ex parte Sterling ; 12 Mod. 5564; 4 D. & E.
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123; Denneit v. Cuits, 11 N, H. 163 ; Mitchell v. Oldfield, 1
M. & 8. 585.

5. Courts seem disposed to favor the lien of an attorney
as advantageous to both the solicitor and client. 1 Mod.
52, ex parte Bryont.

In Green v. Farmer, 1 Black. 651, Lord Mansfield says:
“Natural justice is certainly much in favor of liens; so
that courts have always leaned that way, as far as con-
sistent with positive law.”

6. If the $200 confessed had been brought into court
under a rule, the plaintiff’s counsel might have taken the
same out of court, gone on for more, and retained this as
fees in the cause generally; and we submit that the statute
allowing confessions was not intended to introduce such
change of the law in favor of the defendants as is now
claimed in this case.

Again: Might not the plaintiff, at the next term after
the confession, have taken out judgment and execution
for the sum confessed, and still gone on with the suit for
more ?

If s0, the counsel for the plaintiff might have collected
the sum confessed, and retained the same as fees generally
in the cause.

Poor plaintiffs have a right to bring and contest suits on
their own responsibility, and the defendants are not enti-
tled to security for the costs.

Samuel M. Wheeler, for the defendant.

In the common pleas and in chancery, the rule was that
the attorney had only such a lien on the costs as is sub-
ject to the equitable claims of the parties in the cause
— “yupon the clear balance which is the result of the
equity between the parties;” but in the king’s bench and
exchequer the right of set-off seems to have been consid-
ered subject to the attorney’s lien. Taylor v. Popham, 15
Ves. 755 Randall v. Fuller, 6 D. & E. 456 ; Glaister v.
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Hewer, 8 D. & K. 69; Emden v. Darley, 1 New Rep. 22;
Sehoole v. Noble, 1 H. Bl 23; Hall v. Ody, 2 Bos. & Pul.
28; 2 Kent's Com. 641; 4 Bos. & Pul. 22.

But this rule in the king’s bench and exchequer seems
in all cases to have been applied to the set-off of judg-
ments in separate actions, and not when the claims arose
in the same cause.

In New-York the rule is adopted which governs in the
common pleas. Porter v. Lane, 8 Johns. 357; Mohawk
Bank v. Burrows, 6 Johns. Ch. 877; 8t. Jokn v. Dressen-
dorf, 12 Wend. 271.

The case, Porter v. Lane, is in principle like the case at
bar, and we see no reason why it should not be adopted
by the courts in this State.

The attorney’s lien does not attach until judgment, and
this motion is that the set-off shall be made and judgment
entered in favor of either party, as the balance shall be
found. Potter v. Mayo, 3 Greenl. 84; Getchell v. Clark, 5
Mass. 809; Young v. Dearborn, 27 N. H. (T Foster) 324.

This lien of attorneys is put upon the ground that the
attorney’s services, and the money he may have expended,
have gone into the judgment, and made a part of it; that
the judgment is the fruit of his labor. But in this case
there was a confession of judgment for the amount the
plaintiff recovers, made near the commencement of the
action, and a very large amount, nearly all in fact, claimed
by the lien, has accrued since the confession.

The lien of an attorney doesnot extend to counsel fees
or the commissions, but only to the taxable costs. Ocean
Ins. Co. v. Rider, 22 Pick. 210; Wright v. Cobleigh, 21
N. H. (1 Foster) 341.

Sawymr, J.* The lien of an attorney upon the judg-
ment which he has obtained for his client for the amount
of his fees and disbursements, rests upon the equity of

* PErLEY, C. J., did not sit.
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his claim to be repaid out of the proceeds of the judg-
ment, for his advances and services, on account of which
costs have arisen that have entered into and constitute a
part of the judgment itself. It is consequently held that
the lien is limited to the fee and disbursements in that
cause ; Shapley v. Bellows, 4 N. H. 847 ; and does not extend
to ¢ commissions” on the amount recovered in the judg-
ment, though proper to be allowed as between attorney
and client. Wright v. Cobleigh, 21 N. H. (1 Foster) 339.

In Maine 1t 18 held that the lien cannot, in any event,
extend farther than to fees legally accruing, and advances
made by way of disbursements for the accruing costs;
Hooper v. Brendage, 22 Me. 460; and in Massachusetts
that it is limited to the taxable costs, and does not extend
to the counsel fees. Ocean Ins. Co. v. Rider, 22 Pick. 210.

Upon these authorities, as well as upon a consideration
of the nature of the lien, and of the reasons upon which
it is founded, we think it is to be thus limited, and that
consequently, if the attorney of the plaintiff is entitled to
the lien which he claims upon the judgment to be ren-
dered for the amount confessed, it can extend only to the
taxable costs to be included in the judgment. Other fees
accruing and advances made subsequently to the con-
fession, are in no way incident to or connected with that
judgment, but arise upon a separate proceeding, namely,
the trial of the issue upon the question of damages beyond
the amount confessed, and by which that amount is en-
tirely unaffected.

‘Whether the plaintifi’s attorney is entitled to this lien
depends upon the question whether it attaches to the judg-
ment, upon its being rendered, irrespective of the equities
between the parties, or whether it is subject to these equi-
ties, and thus attaches only to the net balance, after deduct-
ing such claims as are proper to be set off against the
judgment.

In New-York it has been held that the lien cannot be
permitted to interfere with an equitable adjustment of the
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claims of the parties, and is therefore subject to the set-
off of the judgments. Porter v. Lane, 8 Johns. 857. The
cases of Hall v. Ody, 2 B. & P. 28, and Emden v. Darley,
4 B. & P. 22, are the only authorities cited as sanctioning
this doctrine. Both these are cases in the common pleas
in England, sustaining this as the rule in that court. But
in the former case Lord Eldon, then recently appointed
chief justice of that court, expressed his surprise that by
the settled practice of that court the attorney, by whose
diligence the fund had been recovered, was not entitled to
take his costs out of it, in preference to the right of the
opposite party to the set-off; and emphatically declared
that it was in direct contradiction to the practice of every
other court, as well as to the principles of justice; and he
acquiesced in the decision in that case only because the
attorney who claimed the lien had acted with the knowl-
edge of the settled practice of that court, and therefore
had no right to claim the advantage of a more just prin-
ciple. Now in England, under the rule of the court of
2 Will. 4, plaintiffs’ attorneys have a lien upon the judg-
ment obtained by them for their costs in that particular
suit, and no set-off is allowed to the prejudice of their
lien. Simpson v. Lamb, 40 Eng. L. & BE. 59.

By the decision in Shapley v. Bellows, it is to be con-
sidered as settled in this State that the more just and equi-
table rule prevails here, that the lien of the attorney on
the judgment for his costs is paramount to the right of
the opposite party to set off the judgment. That case, it
is true, involved the inquiry only whether the lien existed
as against a set-off of the executions by the sheriff, under
the statute which declares that mutual executions shall be
set off by the officer to whom one has been delivered, and
the other may be tendered. So strong is the equity of the
attorney’s claim to his lien upon the judgment for the
costs, which have entered into and made part of the judg-
ment, considered to be, that the provision of the statute,
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though in terms imperatively requiring the officer to set
off the executions, was construed as containing the im-
plied condition that it should not be done in derogation of
the attorney’s right to claim the judgment as his own, by
way of his lien upon it, to the extent of those costs. It
would be inconsistent with the principle upon which that
decision is founded, to hold that the court are at liberty to
adjust the judgments, or the claims upon which they are
founded, according to equity as between the parties, in
disregard of the right of the attorney in either case to his
lien. Judgment, therefore, is to be rendered for the plain-
tiff for the amount of the confession, and his costs to the
time of confession filed, and for the defendants for their
costs subsequently accruing ; that the attorney of either
party may have his lien upon the judgment in favor of his
client ; and when the amount of the claims to which
these liens apply has been paid out of the respective judg-
ments, the residue may be set off and execution issue for
the net balance which may be found due to either party.

Cuesiey o, CrESLEY,

The burden of proof is upon the party who asserts the affirmative of 2
proposition or issue, and he has the right to open and close in a trial
before the court or jury. If, however, the affirmative of any issue is
upon the plaintiff, he has the right to open the case to the jury, and
make the closing argument.

In determining which party is to begin and close, it is not so much the
form of the issues which is to be regarded, as their substance and effect.
If any thing is left for the plaintiff to show affirmatively, the right to
commence and close is with hir.




