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Maine Railroad.andBostonv.Currier

is some212,88 H. toN.Prescott,v.case of StateTbe
an indict-That wasthis point.an authority uponextent

Tbeafor gaming-bouse.keepingtbe statutement on
shall keep any gaming-ifthat any personis,provision

to atplaysuffer personanyand shallbouse or place,
defendantthat tbechargedindictmentTbe&c.cards,

idle andsufferand manya certaindid gaming-bouse,keep
and it was&c.,atto games,therein playdissolute persons

tbe names ofset forthtonot necessaryit washeld that
offence consist-tbebouse,tbeinwho playedtbe persons

ain gaming-house.keepinging
are nottbe indictmenttaken toother objectionsTbe

doexaminationand uponin tbeinsisted argument,upon
Andare overruled.doubtful. Theyto benot appear

bethere mustthatis,arrivedwe haveto whichtbe result
theverdict.onJudgment

Maine Railroad.Currier v. Boston and

in favor of his clientattorney upon judgmenthas a lien the renderedThe
suit,in lienhis fees and disbursements the but thefor the amount of

ofattorneyto the fees and disbursements of the on accountonlyextends
taxable costs.the

defendant,damages by plaintiffa sum is confessed in the and theWhere
confessed,more, nothing beyond the amountfor but recoversproceeds
judgmentattorney uponof the is entitled to the lien theplaintiffthe

confessed, judgment ren-uponamount and of the defendant thefor the
costs;for set off the amountdered in his favor and the court notwill

other, ofjudgment against prejudicein one the to theto be rendered
attorney.the lien of either

in tbe court of Commonaction was commencedThis
tbe defendants1853,1852.Pleas, term, 12,JulyJanuary
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filed a confession for The refusedplaintiff§200. to accept
the inconfession full hisof claim, and the suitprosecuted
for At thedamages. term, thegreater 1856,August

tried,action was and a verdict found for the defendants, on
thewhich Judical Court haveSupreme ordered judgment.

The defendants now move that the sum confessed be
from their taxable costs,deducted and that execution issue

balance;for the orin their favor that be ren-judgment
fordered for the the sum andconfessed, for theplaintiff

costs,defendants for their and that the be off-judgments
set. The claim acounsel lien on the sum con-plaintiff's
fessed and the andthereon, resist the motion,judgment
and on thethe motion are reservedquestions arising and

forto this court determination.assigned

for theChristie Kingman, plaintiff.$
1. counsel claimThe inplaintiff’s favor ofjudgment

the for the sum confessed and interest thereon,plaintiff'
and to the time thecosts of asconfession, matter of right.

2. also claim a lien this for theirThey upon judgment
in the cause,fees and disbursements as well asafter before

the time of the confession.
3. submit that the court have"We no or topower right

thisoffset which thejudgment against any judgment
indefendants obtain the cause for costs therein accru-may

confession;the time of further,since the and that theing
court have in case to offset andno right any judgments,

—the of theirthus executions the statutedeprive parties
made that executions be offsetprovision may byhaving

sheriff; and this thethe is not to be done to ofprejudice
islien,the where noticeattorney’s given.

has lien his4. An a for costs allattorney general upon
he is intrusted client,with which his andthe bypapers

him. 2 &a recovered for Sch.ormoneyupon judgment
Pemberton;Nesbit;279, 282,ex 18Ves. exparteLef. parte

; D.554;ex 12 Mod. 4 & E.16 Ves. 259, parte Sterling
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v. Boston Maine Railroad.Currier and

128; Dennett 11 163 Mitchellv. 1Cutts, ; Oldfield,v. H.N.
M. & S. 535.

5. of anCourts seem to favor the liendisposed attorney
Mod,as and 1to both the solicitor client.advantageous

52, exparte Bryant.
In v. 1Farmer, 651,Green Black. Lord says:Mansfield

“Natural in liens;is much favor of sojustice certainly
that courts have that as far asleaned con-always way,
sistent with law.”positive

6. If the confessed had been into court$200 brought
under a therule, counsel have taken theplaintiff’s might
same ofout court, on retainedmore,for and this asgone
fees in the cause and we submit that the statutegenerally;

confessions was not intended to introduceallowing such
of the inlaw favor theof defendants as is nowchange
inclaimed this case.

not the at the next termAgain: plaintiff, afterMight
the takenconfession, have out and executionjudgment
for the sum confessed, and still on with the suit forgone

?more
If theso, forcounsel the have collectedplaintiff might

the sum and the same feesconfessed, retained as generally
in the cause.

Poor ahave andplaintiffs to contest suits onright bring
their own areand the defendants not enti-responsibility,
tled to thefor costs.security

Wheeler,SamuelM. for defendant.the
In the common and in the rule was thatchancery,pleas

had such a onthe lien the costs as is sub­attorney only
the the in theto claims of causeject equitable parties

“— the isclear balance which the result of theupon
between the in thebut bench andparties;”equity king’s

the of set-off seems to have been consid­exchequer right
v.ered to the lien. 15Taylorsubject attorney’s Popham,

;Ves. 75; Randall v. 6 D. & E. 456 v.Fuller, Glaister
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v.69; 22;8 D. &E. Emden 1 NewHewer, Darley, Rep.
223; Hall Bos. &v. 1 H. Bl. v. Pul.Noble, Ody,Schoole

641;2 4 & 22.28; Kent’s Com. Bos. Pul.
But this rule in the bench and seemsexchequerking’s

in all to to the set-off ofcases have been applied judg-
notments in and when the claims aroseseparate actions,

samein the cause.
rule is in theIn New-York the whichadopted governs

357;8Lane,common Porter v. Johns. Mohawkpleas.
6 v.377;Bank v. Ch. St. John Dressen­Burrows, Johns.

12 Wend. 271.dorf,
likeis in casev. the atcase, Lane,The Porter principle

itand we see no reason should not bebar, why adopted
the incourts this State.by

does not attach until andThe lienattorney’s judgment,
shall be made andis the set-offthis motion that judgment

as shallin either the balance beentered favor of party,
34;3 v. Clark,Potter v. Greenl. 5Mayo,found. Getchell

324.309; N. H.Dearborn,Mass. v. 27 Foster)Young (7
of is thatThis lien the theattorneys put upon ground

and the he haveservices, money expended,attorney’s may
and it;into made a ofhave the thatpartjudgment,gone

is fruit of his But in thisthe labor. easethe judgment
thewas a confession of for amount thethere judgment

thenear commencement of themaderecovers,plaintiff
all in claimedamount, fact,aandaction, nearlyvery large

thesince confession.has accruedlien,theby
does not extend to counselan feeslien of attorneyThe

to the costs. Oceantaxablecommissions, but onlytheor
210; 21v.22 Pick. Cobleigh,v. Rider, WrightIns. Co.

341.H. Foster)N. (1

an thelien of uponThe attorney judg-J.*Sawyer,

for his client for the amounthe has obtainedment which
the ofrestsdisbursements,and equityhis fees uponof

J.,*Pekley, did not sit.C.
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Maine Bailroad.andv. BostonCurrier

of thetheof proceeds judg­outto behis claim repaid
on account of whichservices,andhis advancesment, for

and ainto constituteenteredthat havearisencosts have
thatis heldIt consequentlyitself.of the judgmentpart

in thatand disbursementsthe feelimited tothe lien is
and not extend;4 H. doesN. 347cause; Bellows,v.Shapley

in theamount recoveredon the judg­to “commissions”
as betweento allowed attorneybement, properthough
H. 339.v. 21 N.and client. Cobleigh, (1 Foster)Wright

incannot, event,that the lien anyIn Maine it is held
fees and advancesfarther than toextend accruing,legally

costs;theforof disbursementsmade way accruingby
460;22 and in MassachusettsMe.v.Hooper Brendage,

and does not extendcosts,taxableit is limited to thethat
22 210.v. Pick.Rider,fees. Ins. Co.to the counsel Ocean

aas as considerationauthorities,these well uponUpon
the reasons whichand oflien,of the nature of the upon

thus and thatlimited,think it is to beit is wefounded,
is entitled totheif the ofattorney plaintiffconsequently,

ren-the to belien claimsthe which he upon judgment
extend to theit canconfessed,dered for the amount only

feesthe Otherincluded intaxable costs to be judgment.
the con-toand advances made subsequentlyaccruing

thatconnected within incident to orfession, are no way
a namely,but arise proceeding,upon separatejudgment,

beyondthe issue the ofthe trial of question damagesupon
en-amount isthatthe and whichconfessed,amount by

unaffected.tirely
lienthisentitled toistheWhether plaintiff’s attorney

to theit attaches judg-the whetherquestiondepends upon
theof equitiesrendered,itsment, irrespectiveupon being

to these equi-isit subjectthe or whetherbetween parties,
deduct-afterbalance,the netand attaches tothusties, only

theset offare to be againstsuch claims as propering
judgment.

belien cannotthat thehas heldIn it beenNew-York
theofto with an adjustmentinterfere equitablepermitted
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the and isclaims of therefore to the set-­parties, subject
v.off of the Porter 8Lane, Johns. Thejudgments. 857.

&Hall v. 2 B. P.Ody, 28,cases of and v.Emden Darley,
are the4 B. &P. authorities22, cited asonly sanctioning

arethis doctrine. Both these cases in the common pleas
in as thethis rule in that court. ButEngland, sustaining

case Eldon,in the former Lord then recently appointed
of that court,chief his thatjustice expressed bysurprise

the of that court thesettled practice whoseattorney, by
recovered,the fund had been was not entitled todiligence

out of intake his costs it, pi’eference to the of theright
set-off;to the and declaredpartyopposite emphatically

in direct contradiction thethat it was to ofpractice every
ascourt, well as to the of and heother principles justice;

in the indecision that case because theacquiesced only
claimedwho the lien had theacted with knowl­attorney

the settled of thatof and thereforecourt,practiceedge
had to claim theno of a more justright prin­advantage

Now in the courtunder the rule of ofciple. England,
4,2 a lien theWill. haveplaintiffs’ attorneys upon judg­

ment them for their inobtained costs thatby particular
and no set-off"is of theirsuit, allowed to the prejudice

v. 40Lamb, L. &E. 59.Simpsonlien. Eng.
decision in v. tothe it is be con-Shapley Bellows,By

as settled in that andsidered this State the more equi-just
the onhere,table rule that lien of the attorneyprevails

for his is thethe costs to ofparamount rightjudgment
the to set the That case,off itopposite party judgment.

involved the lien existedtrue,is whether theonlyinquiry
as a set-off of sheriff,the executions the underagainst by

which declares that shallthe statute mutual executions be
the officerset oft" to whom one has anddelivered,beenby

bethe other tendered. So is the of themay equitystrong
claim to his lien the for theuponattorney’s judgment

which have entered into and made of thecosts, part judg-
toconsidered that the the statute,ofment, be, provision
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Chesley.Chesley v.

the officer to setin terms requiringthough imperatively
as the im-off the was construedexecutions, containing

done inthat it not be ofcondition should derogationplied
the as his own,the to claim judgment byattorney’s right

extent of those costs.of his lien to the Itit,way upon
thatwould be inconsistent with the whichprinciple upon

that the court are atdecision is to hold tofounded, liberty
the or the claims which areadjust upon theyjudgments,

founded, to as between the inequityaccording parties,
the in either caseof the of to hisattorneydisregard right

lien. to renderedtherefore, is be for the plain-Judgment,
tiff for the the hisconfession,amount of and costs to the
time of confession andfiled, for the defendants for their
costs that the of eithersubsequently accruing; attorney

have hisparty lien the inmay favor of hisupon judgment
client; and when the amount of the claims to which
these liens has been theout ofapply paid respective judg-

the residuements, andbe set off execution issue formay
the net balance which be found due to eithermay party.

Chesley Chesley.v.

burden,The of isproof upon the party who asserts the of aaffirmative
issue,orproposition and he has right openthe to and a trialclose in

If, however,before the jury.court or anythe affirmative of isissue
upon plaintiff,the has right openhe the to the jury,case to the and
make the closing argument.

close,determiningIn party is to and it isbeginwhich not so much the
form of the regarded,issues is be as theirwhich to substance and effect.

anyIf thing is left for the plaintiff affirmatively, rightto show the to
commence and close is with him.


