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act, exists,general, jurisdiction,In where or power onlythe to and the
objection to its exercise is one intended for the benefit and protection of

thereof,the party objectioncomplaining such must takenbe at the
counsel,practicableearliest the oropportunity, party,after his is aware

existence,of its or byit he asregardedwill waived the omission or neg-
lect to urge seasonably.it

thereof,A party, cognizant, stagesin the earlier of an objection that
might validityhe fatal to of proceedingsthe before a tribunal otherwise
competent, permitted bycannot be to lie takeand the chances of a

result, and, reached,favorable after an adverse one has been be allowed
to objection consequences.avail himself of that to avoid its

Where, byin a forprosecution bastardy,a the magistratetown before
complaint had,whom the preliminarythe made andwas examination

town,a and tax ofpayerwas resident citizen the andcomplainant these
time,respondentfacts the and hiswere known to counsel at the hut they

any objectionomitted to make ondesignedly that untilaccount after
unquestioned authority jurisdic-in courts ofproceedings havingvarious

Held, late,objectiontion of the that the toocame and must hecause—
by urgeto have been the omission to seasonably.considered waived it

Complaint under tbe madestatute,for thebastardy by
of hadWarren,selectmen after the mother abandoned a

her. Theinstituted was madecomplaintprosecution by
and the hadexamination December 18, 1856, before Isaac

a of the thisforMerrill, Esq., peacejustice county, duly
and Thecommissioned ordered thequalified. magistrate
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his at thebond for Courtto appearancerespondent give
1857, which order wasPleas, term,of Common April

entered in theThe action was Com-with. dulycomplied
thewhenterm, 1857,mon Pleas, respondent ap-April

case was continuedand the till thecounsel,hispeared by
of the bastard had noThe motherOctober 1857.term,
ain was andWarren,settlement but foreigner countylegal

theterm, 1857,At the October respondentpauper.
thedismissed,that the be for reason thatmoved complaint

not entitled to liableit,the town was prosecute .not being
Themaintenance of the child. courtfor the having

and dismissed the thethis motion, complaint,granted
filed at thewhich, December term,plaintiff exceptions,

and sustained thewere considered Judi-1857, Supremeby
cial and the theCourt, complaintjudgment dismissing
vacated. 36 H. 424.N.

At the of the Court ofterm, 1858, CommonApril
trial,before the case was reached for thePleas, respond-

ent’s counsel for that movedappearing specially purpose,
the tiredismissed,that be becausecomplaint magistrate

before whom it was made and the examination athad,
the time of said and wasexamination,complaintmaking

Warren,a resident and aand still is citizen of tax-payer
and therefore so interested in the resulttherein, of this

as to have no of it. Itjurisdictionprosecution appearing
that this was known to and under-to the court objection

the and his at the timestood counsel of theby respondent
and that hadand itexamination,complaint designedly

then since taken,not or been for the reasonpreviously
the intended firstthat to avail himself of therespondent

that the entitledtown was not to maintain thisobjection
and if that thenaction, to avail himself of thefailed,

taken,now as it was as fatal inobjection regarded any
of the the to dismissmotion was de-stage proceedings,

nied. The anddefaulted,was hav-respondent thereupon
been found the andcourt ordered toing chargeable by
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to save the town harmless mainte-security from thegive
the child,nance of the and forby paying past, providing

the future of its andexpenses maintenance, costs of pros-
and standecution, to committed until the was com-order

thewith, filed a theplied bill of torespondent exceptions
of the thecourt, motion to dismiss thejudgment denying
which was allowed thecomplaint, court.by

J. S. for theBryant, defendant.

T. Smith,J. for the complainant.

Fowler, J. that theConceding before whommagistrate
the examination in this casepreliminary took wasplace,

to act indisqualified thatlegally examination, reasonby
of his interest in the event of the suit, as a resident citizen
and of thetax-payer complainant town, we think it en-

clear, the thattirely upon authorities, it is too latenow for
the defendant to avail himself of this to his com-objection

a in thepetency. Being commission,magistrate justice
before whom the was made had ofcomplaint jurisdiction
its thesubject matter, theof statuteby express provisions

the in such cases to madeauthorizing complaint be and
the examination to be had before of thejustice peace.any
The ordisqualification arose from the ex-ineompetency
trinsic facts of andresidence, to taxa-citizenship, liability
tion in the and finds thattown, the case thesecomplainant
facts were not but understood andonly known, considered,
both the and his at the time theby respondent counsel,

was madecomplaint and the examination on thehad,
thirteenth of December, and that1856,day they designedly
omitted to take the now insisted at thatobjection, upon,

andtime, the for asubsequentduring proceedings year
and a half in the Common Pleas and this court.

It is a rule bo if it notwhich, universal,be thegeneral
case doespresent not seem to us to form any exception,
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that where or the to actgeneral jurisdiction, power exists,
and the to its isexercise oneonly objection intended for
the benefit and for the of theprotectiondesigned party

such must be taken at thecomplaining, objection earliest
after thepracticable or his counselopportunity, party be-

come awai’eof the facts itson which orvalidity depends,
it will be held to have been waived the omission orby

to it Theneglect reason of theurge seasonably. rule
would seem to be, that it is to be as thejustly regarded

or misfortune afolly of if, of a validparty, knowing
atoobjection he to avail himself ofproceeding, neglects

butit, stands and therein, unless heby participates intends,
as is the natural from his silence, to waivepresumption,

on that account.altogether any objection
Thus a who has not beenparty duly orsummoned, no-

tified aof suit is andhim, whereagainst always un-every
derstood to waive his if he andexception, appears suffers
a in of thecontinuance, or bargeneral pleads action, or in

submits his case to the of theany way judgment court,
thewithout at once his at earliestobjectionmaking oppoi-

464;9 H.Whittier,Smithv. N. State v.tunity. Richmond,
26 H.N. and authorities.242,Foster)(6

awhere a cause of to isSo, knownjuror to achallenge
at the he must avail himself of it at thetrial,party time;

he will as waivedor be considered it. Rollins v.having
2 N. H. and authorities.Ames, 349,

an to aSo, of Statev. 33objection grand juror; Rand,
a216;H. and to witness on account of hisN. interest in

Bankof costs. Essex v. 10Rix,the N. H. 201.question
same is true of to theThe objections ofproceedings

is made to taketo whom theapplicationmagistrates poor
road andfence-viewers, commissioners, vari­oath,debtor’s

9 H. 63;N.Smith,ous other officers. v. v.GallupGear
132; Milton,v. 2526 H. GoodwinMulvah, N. Foster)(6

Bunker v. Nutter,N. H. and authorities.458,(5 Foster)
9 H. 554.N.
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in to thealso,So, prescribed statuteregard security by
a thean from of Farnumjusticein v.-appeal peace. Davis,

H. 302.32 N.
authoritiesthe are too numerous forIndeed, citation,

it has held that awhere been in theparly, cognizant
thereof,earlier of an that be fatalobjectionstages might

a athe of beforeto tribunalvalidity proceeding otherwise
liecannot be to and take hispermitted bycompetent,

and,a in his afterfavor,chances of result one has been
availhim,arrived at himself of that toagainst objection

avoid the of such adverse result.consequences
are to"We not able distinction inperceive any principle

thebetween case now before that ofus, and Whitcherv.
H. 348.11 N. anWhitcher, There, objection was taken

the atriahthat offered theupon deposition by hadplaintiff
taken and writtenbeen before a who hadby magistrate

as anacted thefor inplaintiff thepreviously attorney
same cause. It that the defendant attended theappeared

of the and awarewas then of thedeposition, factcaption
that the before waswhom it taken hadmagistrate being

acted as for the atplaintiff a formerpreviously attorney
heldThe court that thecaption. objection, although orig-

camefatal, late,too could not be takenand advan-inally
the ofof, virtue which thestatute,tage byalthough depo-

sition had taken, 31, 1828;been of December laws[act
of that1830, nop. expressly provided “attorney505]

nor in theother interestedemployed, person cause, shall
thewrite of whosewitness”testimony any deposition
be taken under it. In them themight delivering opinion

ancourt “A who knows ofof thissay: objectionparty
whichkind, be obviated the can-may by opposing party,

not be to lie and it at a time whenpermitted by, present
it cannot remedied. Hadbe the been takenobjection

the declined tohaveseasonably, plaintiff proceedmight
with the andbefore this havedeposition magistrate, might
caused it to taken hadbe before one stoodwho always
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case;indifferent in the no objection made, he hadbeing
reason to believe that the defendant was satisfied of the

of theimpartiality justice.”
What was thus remarked the court in Whitcherby v.

with aWhiteher, to withdeposition, stillappliesregard
force to the in apreliminarygreater proceedings prosecu­

thetion for manifest and of whichbastardy, only design
is to in a the attendancesecure, way, ofsummary personal
the abide the result of anfather, toputative adjudication

athe before tribunalupon him, authorizedcharge against
to determine his and it bewouldliability; quite singular
if a could be lieto andparty permitted designedly by
await the result the him,of final adjudication be­against
fore himself of an for hisobjection designed pro­availing

thetection, in the latter case and not in former. Had the
the of been atobjection to interest the taken thejustice

time of the the townexamination, andcomplainant might
itwould, have obviatedundoubtedly by pro­instituting

anew before an indifferent Toceedings at­magistrate.
this now in all be inef­tempt would, probability, utterly

fectual and useless.
As we are of that the motion to dismiss theopinion

in theaction, circumstances under which it was urged,
was denied the thebelow,court toproperly by exceptions
the the same must be overruled.judgment denying

overruled.Exceptions
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