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the of covenants of seizindamagesIn an action to recover for breach and
convey, ofgood right damages paid,to the measure is the consideration
thereon; onlydamagesand nominal can be recoveredand interest

described,paid premisesin for theno consideration was fact be-where
they bypassknew and understood not to the con-partiescause the were

they only descriptionincluded in theveyance, throughand were mis-
take and inadvertence.

is,action,Where, the consideration paidin such defence that no forwas
ain the deed as to breach ofpremises described which covenants isthe

claimed, is,question jury anyfor the andprincipalthe whether what
actually controversy,inpaid premisesfor the and toconsideration was

andthis all others are collateral incidental.
tenant,inis not conclusive constructive notice of title the asPossession

; more,may rebutted muchpurchaser,him and the but be asbetween
grantor.and hispurchaserthebetween

conveyed- given price, legal pre-are for a thepremisescertainWhere
of that was andportion price paidis that some received forsumption

proof is uponand the burden ofevery premises,of the describedportion
presumption.rebut and control thatundertakes topartythe who

managementhis inadvantagetake of own conduct the ofcannot .partyA
againstaavoid verdict himself.jury,before the tohis cause

court, in a causesubmittingand of the to thesuggestions' jury,Remarks
counsel, byof demanded theto the circumstancespositionsappropriate

case, prejudice rightsto the of theand not calculated partyof the
returned, ground settingfurnish no foris asidea verdictagainst whom

that verdict.

transferred to thebroken, which had beenCovenant
of law aris-Court,Judicial and certainSupreme questions

H. 120. Theas 33 N.settled,therein ining reported
decision wasand which saidtransferred,case before upon

is for a statement ofreferred to as of thismade, case,part
and for in The only questionfacts descriptions deeds.

ofto be settled the amountwas, damagesremaining
and thethewhich defendant should thepay plaintiff,

thiselected to by jury.plaintiff try question
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The and offeredclaimed,plaintiff toevidence'tending
he atshow, that the time of hisunderstood, thatpurchase,

he was and for the wholebuying paying premises con-
thetained in deed. He also introduced evidence to show

that Merrill for the inpaid $125.00 premises controversy,
1849,in and sold them to Collins in 1854 for the same

assum. There was some evidence to the andquantity
of the kindland,.the and and condition ofquality the

intheupon premises dispute.buildings
the land andIn toregard purchased thebuildings by

theaside from Merrill thereplaintiff, was in evi-place,
dence thebefore the in thejury description, defendant’s

thedeed, of to the and apremises plaintiff, or chalkplan,
onmark, how the farm waspaper,showing, situated, by

whose land and what otherby objects itbounded, how
laid on Baker’s river, how the run, and howhighways

divided the and thepremises, location ofthey the build-
but did not show distances or of land.ings, quantity

Said also showed the situation theplan of Merrill place.
The also showed what theplaintiff actual consideration

him for his was. One ofpaid by purchase the jurymen
was from and was madeItumney, objection to him theby

that he was, and had been forplaintiff, amany years,
of the and thatdefendant, he knew allneighbor about

the and that hisfromplaintiff’s purchase, he hadposition
heard the case talked and formedof, someprobably opin-

itsion merits. The defendant statedupon that if the
had anformed or was injuryman opinion, any way

he had no wish to have him sit indisqualified, thelegally
that the thecase, but fact of alljuror’s about theknowing
could not asbe an to hispremises objectionurged sitting

case;in that there were some othersthe theupon jury
seenwho had the as hadpremises, they them,passed by

them;and know of and that instead ofsomethingmight
athis of to thesebeing ground objection jurors, they

would be the better able to of the facts submittedjudge
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inaccount of their thethem,to on. personal knowledge
that hethe itIJpon examining juror appearedpremises.

the of andcase,mei’its theuponhad formed no opinion
to sit the trial of the In theirallowed cause.uponhe was

one side or the orcounsel, othei’,the uponarguments
askedand without fromobjection quarter,thatboth, any

them,the notin submitted toquestionsthe decidingjury,
the introduced,then but alsoto consider testimonyonly

all the facts theand to prem-to consider weigh relating
within the of thewereises which personal knowledge

them.or ofanyjury
defendant and introduced evidenceclaimed,The tending

he andat the time to the ex-that soldshow, plaintiffto
is itthe deed which this suit wasuponecuted brought,

that thermderstood and known thebydistinctly plaintiff
inwas not included his that theMerrill purchase;place
hedid not understand that Avas that place,plaintiff buying
and it was a mistakeit,he for thatand that paid nothing

mere inadvertence —in not—an act of specifically except-
deed.this Merrill in theand placereservinging

Merrillthat the knew that was'It shown plaintiffwas
atthe the inin of house on premises dispute,possession

thatand thehis,time the purchase,the of plaintiff’s,
to thesenot at that time viewdid buildings,goplaintiff

tosold one1854,in theseMerrill, premisesthat saidand
with the knowl-saidmoved premiseswhoCollins, upon

themhad everand who occupiedof the plaintiff,edge
called on said Col-had neverand thethatsince, plaintiff

said Collins toor notified orrent, requestedlins for any
said premises.quit

theinstructthe court to jury:defendant askedThe
to bein the case,evidence competentthere was noThat

assess dam-couldthe which theyto jury, uponsubmitted
in case :thethan nominal)ages (other

in Mer-of the Merrill beingthe placeThat possession
and the plaintifftbe purchase,at the time ofrill plaintiff’s
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of that thisfact, was sufficient evi-having knowledge
the Merrilldence of notice to that had aplaintiff deed,

and that it must the knewpresumedbe his titleplaintiff
to the in controversy:premises

after hisThat the acts theof plaintiff, purchase, by
to thethe Collins Merrillpurchaseallowing family place,

and move and it to theit, time, allupon occupy present
thewith and withoutplaintiff’s anyknowledge, objection

theclaim of rent on of theor any part plaintiff, were a
ataction,bar to this or least to the ofrecovery any thing

than nominalmore damages:
theThat deed from the defendant to the showsplaintiff

that the defendant intended to what he ownedconvey only
of the surrounded the in deed;hispremises descriptionby
and thisthat, so, after the introduction saidof deedbeing

thein burden of was theevidence, uponproof plaintiff,
that,and the evidence of the deed theupon only, plaintiff

could recover nominalonly damages.
"Which the court declined to but did thedo, instruct

jury:
That if the had beenquestion as to theraisedproperly

burden of and theproof legal frompresumption arising
the deed, the court would have been of the opinion
that there would abe of thepresumption ofpayment
some consideration the theby plaintiff, absence of all(in
other evidence thebut for all the thedeed,) premises that

him;deed to but asthat, thisconveyed had notquestion
been raised until .all the evidence had been in on bothput

it was notsides, of for theimportance it;to considerjury
but that would all thethey evidence beforeweigh them,

deed as wellthe as all the and deciderest, this question
theto ;of theaccording preponderance that theevidence

ofmeasure which the wasplaintiff entitled todamages
inrecover this ease was the amount which the plaintiff

the defendant for these Merrill inpaid contro-premises
and time;interest thereon to that ifthatversy, they
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noshould find that consideration was for forthem,paid
the it andreason that was known understood the par-by

that inties were not to the and thatpassthey conveyance,
said were in fact included in the deed mis-premises by

theninadvertence,or their verdicttake would bethrough
the for nominalfor plaintiff damages only.

should find that theBut if defendant andthey bought
for Merrillthese with the rest of hispaid premises, pur-

he achase, and understood that was deed ofhaving good
asthese well as of the rest which the deed de-premises,

scribes, find,then all the evidence beforethey uponmight
inthem, how much the for theplaintiff paid premises

and him interest,allow that with assum,controversy,
damages.

theto instruct as the de-In jury requesteddeclining by
his second and third asfendant, toaccording requests,

the court stated to the thatherein before appear, jurythey
not be in illus-law, and,their such could thein opinion
the as fol-views, said totheir jury substantiallytrating

otherforeman,: the orThat, anylows gentle-supposing
a of land ofthe wereman jury, pieceupon purchasing

a thirdit,fair for andsome and aone, equivalentpaying
of the there beland,in wouldwere possessionperson

from that factlaw,ofno presumption arisingnecessary
the inthe knewalone, that person pos-person purchasing

or that theowner,be the personsession to purchasing
thethe asthe title to premises, purchaserknew all about

andit,relationthe in toofhave inquired grantormight
ex-him as wouldsuch information fromhave received

it not to beand showadversethe possession,plain
or, even;the title supposingwithinconsistent grantor’s

aboutthere was a controversyknew thatthe purchaser
land,theman claimedsome other eventhattitle, andthe

a war-himwas to goodif the willing giveyet grantor
thehe knewiftheit,ofrantee deed purchaser might,

ittaketowillingberesponsible,be perfectlytograntor
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recover dam-it,and for and his towarrantyrely uponpay
his title and that he would notfail,should grantor’sages

; andfrom suchbe estopped recovering damagesthereby
such the notthat, under circumstances, purchaser might

consider it for him histo grantor’snecessary investigate
title, so,but to and do uponbe rely, safelywilling might
his warranty.

thecourt instructThe defendant here the torequested
tothat there was no evidence before them tendingjury,

show in the case made suchthat thepresent anyplaintiff
thethe that de-title,of defendant about the orinquiries

in to thefendant information whateverany regardgave
title to Whereuponof the Merrill theplace, plaintiff.

didthe court notthe remarked to the thatcourt jury
in caseevidence therecollect as there was presentany

such inquiriesthe made anyto show that plaintifftending
state-the defendant madedefendant,the that anyof or

theto thement concerningor plaintiffrepresentations
ifbut that thetitle of of the purchase,part plaintiff’sany

thatshow how facttended tothatrecollectedjury any
it asandit,was, weigh theyconsidermightthey

for theBut that might, pur-it deserved. theythought
asto be stated thetake the lawease, bythisofposes

theto the and find factsjury,court in their instructions
of the evidence.theupon preponderanceaccordingly

forreturned a verdict for the plaintiffThe $129.50:jury
to set aside formoves the courtthe defendant sup-which

the court,and instructions ofin theerrors rulingsposed
asthe requestednot instruct jurythe court didand because

him.by
lawof thethat the arising uponIt ordered questionsis

theand tobe reserved Supremecase assignedforegoing
for determination.CourtJudicial

thefor defendant.Herbert,

theFlint forBryant, plaintiff.
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Fowler, J. It was settled this in a formercourtby
in the suittransferred same between thesecase, parties

Herbert,v. 35 H. thatN. the indescription[Nutting 120]
thethe defendant’s deed to the includedplaintiff Merrill

of the that,as part premisesplace conveyed; although
orto contradict the terms of the deed,evidence varyparol

that of the included within thepremisesshowing partby
towas intended be from thedescription excepted grant,

acould not be received to avoid technical ofbreach cove­
nants; the of ain suit for aupon questionyet, damages

the seizinbreach of covenants of and to con­good right
it was to receive evidence to show thatvey, competent

inhad fact been for a theofpaid portion premisesnothing
in the deed,described it was andbecause under­known

stood the that this was not topartiesby portion pass by
the as it had been sold theconveyance, previously by

and was in theincludedgrantor, only description through
inadvertence;mistake and and if theerror, that, jury

should find no have theconsideration to been forpaid
theof in relation ato which breach ofportion premises

wascovenants the wouldclaimed, be entitled toplaintiff
nominalrecover damages only.
the trial of the aaction beforeUpon subsequent jury

the instructions of the seem to have beenpresiding judge
in strict accordance thewith of thisdecisionprevious

arecourt. We unable discoverto in them ofanything
which defendantthe can or to whichrightfully complain,

well founded can be offered.any objection
also of that theWe are court belowopinion properly

declined to the instructions for which the defendantgive
asked.

timeThe evidence to show at of histhat, thetending
the he andunderstood wasplaintiff thatpurchase, buying
thefor whole described in the defendant’spropertypaying
the other evidence offered the wasdeed, with plaintiff,by

andto be to the from itsubmittedcompetentclearly jury,
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thedid forfind that he payactuallythey might properly
of thein were entirewhichpremises partcontroversy,

deed.in thedescribedproperty particularly
Merrill was himThe fact that the occupied byplace

theat the time of the and that wasplaintiffpurchase,
aware have been assufficient,of the occupancy, might
between the to the formerMerrill,andplaintiff put upon

as to the title that afforded no conclu-to butinquiry place,
sive as that Merrill had athem,betweenpresumption,
deed the him to own it.thereof, or that knewplaintiff

of the a thirdNotice of land is inpossession by person
sufficient to a ifand,general put purchaser upon inquiry,

he it, to him with notice ofconstructivelyneglect charge
title under entered;which the tenant have but itany may

is not even as between the and ten-necessarily, purchaser
ant, constructive existence a valid title innotice of the of
the the of notice there-tenant, since arisingpresumption
from Much more as thebe rebutted. betweenmay pur-

H. 264.chaser and his v. 8Jones, N.Rogersgrantor.
But the of theconstructive notice of existencequestion
aof title in Merrill to the andhim,premises occupied by

the acts in a saleof thesubsequent plaintiff permitting
and of of those withoutpremises,change occupancy

rent,or claim of had to do with theobjection nothing
before the which whetherwasprincipal inquiry anyjury,

and what consideration was theactually paid by plaintiff’
for those so asfarpremises, except they might incidentally
or bear it. Even if the plaintiff sup-collaterally upon

Merrilland had reason to that ownedbelieve,posed, good
at his if thethose the time of yetpremises purchase,

other-wise,defendant that fact were and thatinsisted the
there-thereto,he and a title andcould would perfectgive

him tak-them,the and forpaidupon plaintiff’ purchased
factthe deed as his thereliance,defendant’sing warranty

had sufficient tothat the haveplaintiff groundsmight
thus to con-the of the title besuspect attemptedvalidity
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ferred Mm, is noupon reason the defendantwhy should
violate his covenants with or retain the consid-impunity,
eration received for those covenants under such circum-
stances. Had the andplaintiff defendant both perfectly
understood, at the time the defendant the Mer-conveyed
rill to theplace that itplaintiff', had been con-previously

the defendantveyed toby Merrill, if the defendant asked
and the plaintiff himactually paid $125, or otherany

asum, for deed of thatwarranty we areplace, aware of
no which couldlegal principle the defendant injustify

the -without theretaining money, title to themaking good
for which itpremises was which he hadpaid, warranted.

The last clause of the instructions involvedproposed a.
denial of the construction of theprecise defendant’s deed,
established the former court,decision of this andby was,
therefore, refused. isIt more-properly quite apparent,
over, we think, that if the of certain arewhole premises

for a the isconveyed price, necessarygiven presumption
that some of that andis received forportion price paid

of the that theevery portion and burden ofpremises;
must be the undertakesproof who to rebutupon party

and overthrow that presumption.
It is not for a that theto knowl-party complain personal

of was himselftoedge jurors appealed by unsuccessfully.
chosen to and without ob-beenHaving adopt, permitted
to an unusual course of andjection pursue, argument,
therein ventured a of evidencetohaving rely upon species

inas and itsloose, uncertain,usually regarded dangerous
act,he his own andcharacter, cannot take ofadvantage

a hisavoid verdict account of own con-himself onagainst
theduct in the beforeof the cause jury.management

theThe the courtand remarks of uponsuggestions
im-have beentrial, as before not seem tous, doreported

defend-the of theor calculated toproper, prejudice rights
to theant. posi-to have beenThey appear appropriate

ofcircumstancestions of and thecounsel, demanded by
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courtthe mereBesides,case. of uponthe observations
theand commentaries uponmatters of theirfact, weight

understood to be ad­and its areof evidence application,
as thefor their considerationdressed to the jury merely

are to noof and entitledfact,of mattersultimate judges
than in the exercisethe jury,more or importanceweight

them.choose toof their Theyown givejudgment,
to them,are understood be,neither norare, uponbinding

evidence;of the and,as true and conclusive expositions
not,and orwhether correcttherefore, perfectly appropriate
anda bill of not lie such observationsdoes toexceptions

80;4commentaries. Carver v. PetersJackson, exparte
198;5 v.Crane, 356, 426;Peters Evans WheatonEaton, 7

252;v. 10 Pick. BankCommonwealth v.Child, Frankfort
24 H.Johnson, 490;Maine 28Colby,Flanders v. N. (8

34; 94.Patterson v. 29 H.N.Foster) Colebrook, Foster)(9
As the in our sub-were,instructions judgment,given

refused,asked forstantially correct, and those properly
there must be

theverdict.the uponplaintiffJudgmentfor

Downing.et ux. v.Little

wife,wife, theinjuryfor an to land of the isandby husbandTrespass
name alone after her husband’s death.in herprosecutedproperly

records, by theyan that come fromadmissionaccompaniedAncient when
proofin without furtherare admissible evidenceproperthe depository,

authenticity.theirof


