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GrayGuy Gray.Call v. and Wilson

necessary,is ifdeliveryformal of chattels thepersonal mortgagedNo
duly accordingis and to the statute.mortgage executed recorded

chattels, a specificmortgagor mortgagee personalthe and ofAs between
bydescription mortgaged, whichparticularand of the several articles

mortgagor, in the samethem from other like articles of theidentifyto
necessary.notbuilding, is

articles, kind,a of of a in amortgage specific particularof numberA
mortgagor, givesin are like articles of the to thehouse otherwhich

mortgagee rightthe of selection.

a made tbe defend-on noteAssumpsit, promissory by
It in evidence that the called onants. plaintiffappeared

note;tbe tbe that unablefor ofGray payment beingGuy
be consented to secure it: That ait,to pay thereupon

new note was and bealone,given, by Guy Graysigned
a of a securelot of household furniture tomortgagegave

Tbe tbeits furniture was at timepayment. mortgaged
tbe bouse said and there was ain occupied by Guy Gray,

of furniture in tbe and ofbesides, bouse,quantitylarge
kinds that wastbe same with which Guymortgaged.

all tbe furniture in tbe bouseat tbe time, representedGray,
and tbebis, was not ofto be any particularmortgage

a beds, chairs, &e.,was of certain number ofarticles, but
Tbe evi-furtherbouse,in tbe without any designation.

tbe furniture intended to that ofdence partprove only
and that tbetohalf,tbe aboutbouse, Guy Gray,belonged
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saidrest to the Wilson The note in suitbelonged Gray.
the note andwas when new wereupgiven mortgage

taken. The evidence tended to thatprove Guy Gray,
thewhen enforce theto saidplaintiff sought mortgage,

that all the infurniture the house to Wilsonbelonged
and itnone of was and that Wilson him-his,Gray, Gray

whole;self claimed the but testifiedWilson that heGray
owned a of thatit, andonly part owned asGrayGuy

of it hemuch as had but whether of value tomortgaged,
secure the did not He stated heappear. whatmortgage
himself owned, which was a of the whole.partlarge

The contended that if hadplaintiff Gray ownedGuy
the he had awhole, to select from all the furnitureright in
the house the number of articles of each kind that was

him ; andto inasmuch as he didthat, not ownmortgaged
ofwhole,the he had been andguilty misrepresentation

aand that the hadfraud, toplaintiff surrender theright
new note and° of theobtain old andpayment note, he

the fornew note into court thatbrought purpose.
thisThe court in their theinstructions to sustainedjury

of the and thelaw,view found a verdict forjury the
The defendants to theplaintiff. excepted instructions of

the to and thecourt the was allowed.jury, exception

for theMinot defendants.Mugridge,$
The instructions of the court below were incorrect.

The not of articles, wasspecific void.mortgage, being any
In to constitute a sale chattelsorder of there must be an

as to articles. Davis v. Hill, 3 N. H.specificagreement
382; Merrill v. 13Hunnewell, 213;Pick. v. Mackie,Rapelye
6 250.Cowen

inAnd this there is no difference betweenrespect an
aabsolute sale and Bullock v. 16Williams,mortgage.

Pick. 33.
If in this instead acase, of themortgage conveyance

had to be an absolute itpurported sale, would have
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than aamounted to more contract to arti­delivernothing
mentioned; andkind in thatcles of the ease Guy Gray,

have the ofnot the would selection. Seeplaintiff, right
Hill; theMackie,v. above cited. ThatRapelyev.Davis

in this case was also void for Seeuncertainty.mortgage
2 294.Eaton,v.Barnard Cushing

concerned,as the wasthen,So thefar, mortgage repre-
toof relative to the title thesentations Guy Gray prop-

hadimmaterial, because,were even if hehouse,in theerty
whole the of the underit,owned the of rights plaintiff

Nor,would not have been affected.the therebymortgage
athe as contract to deliver the arti-mortgageconsidering

mentioned, were those material,cles representations espe-
theif then owned sufficient ofGuy Gray propertycially

the contract.to fulfill

Marshall, for the plaintiff.Bolfe
certain;andwas1. The specificsufficientlymortgage

eachmentioned; the number ofwere allthe articles
were situate.the described whereand place theygiven,

to ascer-made;be nono to counting,There was separation
Allthe amount.to findnotain the weighing,quantity;

certain thewas made mortgage.by
a validto constitute2. is notIt necessary, mortgage,

de-an or abe either actualthere should symbolicalthat
as to sales does notrule of the common lawThelivery.

isbut that rulerelation to chattelin mortgages,govern
sec. 2.Laws, 138,the chap.statute. Comp.bysuperseded

for the mort-is a substitute delivery byRegistration
v.the Bullockforand possession by mortgagee.gagor,

16 Pick. 35.Williams,
in mort­of vests thelaw,operationThe byproperty,
wherever hehas take hisand he toonly propertygagee,

thethe ofit in hands or possessioncan find mortgagor.
1Hill, 277.v. Wash. Rep.Claiborne (Va.)

noand vendee, deliverythe vendor3. as betweenBut
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602;Pick.2Howland,v.is Gardinernecessary. Lanfear
525;Pick.v. 5Baker,110;Mass.v. 17Sumner, Butterfield

Ricker v.128; Cross,29 H.Fuller,v. N.Felton Foster)(9
the defendantcitedtlie authorities byAll5 N. 570.11.

the to thethanother partiesto the of personsrightsgo
mortgage.

ownerthe becamethe plaintiff4. force of mortgageBy
a ofwiththeas rightof the mortgagor,againstproperty,

3v. Cush.Freeman,et als.Codmanpresent possession.
314.

to arti­a confusion of appliesof goods5. The doctrine
nature,from their cannot bewhich,ofcles the portions
furniture. 2and does not to Bl.applydistinguished,

3 Dane’s Abr. 117.405;Com.
mixed withthat are so theaGoods of goodsmortgagee

attachedbe beof another as to mayundistinguishable, by
till the selects hisan and heldofficer, own,mortgagee

and them out to theidentifies and thethem, officer,points
2to re-deliver them.officer is then bound Hilliard’s Mort-

204; 493;11 Metcalf v. 33 N.194, Lane,Wilson H.gages
and there467, cases cited.

6. are toGrants be construed most thestrongly against
he isbecause to have received a valua­presumedgrantor,

ble consideration for what he with. 146;Co. Lit.parts
665;2 Bac. et v. 4Abr. al. Mass.Worthington Hylyer, 196.

The had the make his7. to selection ofmortgagee right
184;the 183,Bac. Abr. Co. Lit.property mortgaged.

145; 2 a.37,Co.
an interest theWhere topasses immediately grantee,

145;there the election be made him. Co. Lit.may by
2 a; a; 10;Co. Dane’s 236, 37, Abr., 89, 4, 9,a,chap.

;Hilliard’s Abr. 148 13 Johns. 219.

Eastman, J. If the was induced to surrenderplaintiff
the note in suit the and fraud ofby misrepresentation

one of the of the it isnote, thatGuy Gray, signers plain
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such surrender would not to the debt oroperate can-pay
acel the and that suit benote, maintained themay upon

note both theof makers. This is notagainst position
the defendant’s counsel.controverted by

It is thehowever, that takencontended, mortgage by
the from the of the newplaintiff Guy Gray, upon giving

did articles,not and was there-note, convey any specific
void;fore and hence that the ofrepresentations Guy
whether true or were immaterial.false,Gray,

The of awas lot of household notfurniture,mortgage
of but of a certainarticles, ofany particular number beds,

in thechairs, &c., house, without furtherany designation.
The kind of articles is and their number and thegiven,

are therewhere but is no andplace they kept, specific
towhich them fromparticular description hy identify

other like articles which were in the house. The question
then would this have been a asis, betweengood mortgage,
the and had been theGuymortgagor mortgagee, Gray

all in house,owner of the furniture the as represented by
?him

2 Coke it is ICase, 38, said, ifHayward’sIn give you
in there havestable,horses shall elec-myone of my you

if toAnd one another loads oftion. twenty maple,grant
in therewood,to taken his the shall havebe elec-grantee

And intion. Palmer’s 5 Co. the courtCase, 24, ifsay,
a man six hundred cords of wood of aoutgrant large

the hath election to takewood, them when andgrantee
in hewhat of the wood withoutpart pleases, any appoint-

819; 691;the Cro. Eliz.ment of Moore Jonesgrantor.
276; Hobart 179.

doctrineThe is the same as that which in theprevails
theof real estate —that shall be takenconveyance grant

themost strongly against grantor.
are toWhen chattels andpersonal deliverymortgaged,

the not essential toare thepossession by mortgagee
of the the of thein officevalidity mortgage. Registration
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sufficient.resides isthethe town where mortgagorclerk of
2.sec.132,Stat.,Rev. chap.

thatrule ischattels, the generalIn the sale of personal
as all exceptis necessary,of againstdelivery possession

theand vendee prop­the vendorvendor;the but between
Rutter, 7v.Shumwaywill without delivery.erty pass

Fuller,v.570;H. FeltonCross, 5 N.56;Pick. Ricker v.
129.121,29 N. H. Foster)(9

cannotand troverthatshow trespassThe cases which
and identi-isuntil themaintained property separatedbe

in thethe that partic-fied, propertyupon principledepend
those ac-in order to sustainarticles isular indispensible,

have been con-articles are toIftions. allegedspecific
articles tomust show suchtheverted or plaintiffinjured,

undera recordedin the case ofhis. But mortgagebe
suchstatute, required, par-the no formal beingdelivery
unneces-is, as between theticular identification parties,

thein this case not as tois, plain-And the questionsary.
thebut as totrover,maintain orto trespasstiff’s right

effect theof mortgage.
the and mort-that,think as between mortgagorAnd we

been thetrue,of Guy Grayhad the representationsgagee,
which wouldahave held mortgage,wouldplaintiff good
and takethe house theto enterhim thehave powergiven

had the toHe havewould rightproperty mortgaged.
stated in the mort-&c.,beds, chairs,ofselect the number
to him the articleshadThe conveyedmortgagorgage.

to him thehad been delivered deliv-number; bytheyby
so farand thisof the delivery,and record mortgage,ery
if theas asconcerned, wasas were bindingthe parties

Thethem into actualhad taken possession.plaintiff
make theto do tofurther mortgagehad nothingmortgagor

make a selectionhad the toand the rightperfect, plaintiff
of the articles.

itselfinstrumentfar as thesothen,The mortgage,
and the representa-thewent, was between parties;legal
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t-ion of the he ownedthat all the wasmortgagor, property,
andmaterial, made of inwas evidence fraudbeing falsely

the surrender of the note. The of theprocuring ruling
court therefore andcorrect,was the must beexceptions

andoverruled the
Judgvient affirmed..

v.Atkinson Atkinson.

husband, wife, may conveyThe the of the thecooperationwithout entire
exists, subjectrightin the of homestead to thatproperty right;which

alone,conveyanceand under husbandthe such of thepurchaser, will
estate, subject assignmenthold to of a ofthe the homestead the value of

therefrom,$500 whenever theproperly by partydemanded entitled
thereto.

life-time,husband, in conveysthe hisWhere the real estate occupied by
homestead,himself and wife as a family the not injoiningwife the

deed, death, widow,after .his the although out of possession, is entitled
to claim herassignedand have to therefrom a homestead of the value

$500, life;aof will in her aswhich vest conditional estate for its con-
depending upontinuance the condition subsequent, that she continue to

occupy it as her homestead.

partition againstPetition for tenant of estate isthe such real a proper
by widow,suchproceeding whereby assignmentto obtain an of her

homestead therefrom.

porPetition The ofPartition. Boscawen,petitioner,
in this she was the widow ofthat Isaaccounty, alleged

late of said on theAtkinson, who diedBoscawen, 27th
1858;of she to saidthat was married Isaacday January,

on the 26th of and with him1834, lived asday January,
his from that ofwife time until the 16th day February,

a farm in said1857, Boscawen, described,upon particularly


