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to roads to beall relatingThe statute petitionsrequires
forand in thecommissioners, petitionsreferred to the

established rule ofthediscontinuance of highways long
andwhethercourt them to anyrequires report specifically

the tooccurred sincewhat have highway soughtchanges
its constructionout,laidbe discontinued was. rendering

anditsand discontinuance expedientno necessary,longer
of andare the officers the lawThe commissionersproper.

routes,the hear-ofcourt,of the for the examiningpurpose
first theinstance,in thethe andparties determining,ing

all the circumstancesand under pre-propriety expediency,
for oftheir consideration,sented discontinuing existing

instructions which wasThe to exceptionhighways.
and of theare a minute detailed reiterationtaken only

andof the of thestatute,substantial requirements recog-
form commissions in cases.nized of such

of the court to havethe beenappearAs belowrulings
theand the to ren-correct exceptions judgmentproper,

dered the amended of the incommissioners,upon report
accordance with those must be and theoverruled,rulings,

affirmed.judgment
overruled.Exceptions

Gage.Riddle v.

tanto,is, defence apro good promis-a tofailure of considerationPartial
note, byhe ascertained merethe sum to bo cansory where deducted

to he is un-; the amount deductedhut it is otherwise wherecomputation
liquidated.

§1,200, machinery,articles ofa note for for seventeengivenwas"Where
valuation, and articles at the timeseparateno five of the werewith

vendor,againsta which were afterwardsunder valid attachment the
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the suit in whichupoasold an in the attachmentexecution recovered
-Held, that, specific fixed thebeing priceno to articleswas theremade—

being unliquidated,value thepurchase,at the time of the but their
plaintiff have for whole note.judgmentshould the

below,to, theMatters addressed and the discretion of court willwithin
above, purpose.forbynot be revised the court unless transferred that

on a note $1,200,for dated Jan-Assumpsit, promissory
1849, tbe to one13, defendant,uary signed by payable

and him toindorsed tbeHall, by plaintiff.
wit,defendant filed a confession as toTbe to part, $600,

and as to resttbe tbe issue. Thepleaded plain-general
on,tbe and itstiff, note declaredhaving produced signa-

ture rested bis case.admitted,being
counsel,Tbe defendant’s in that bestatedopening,

ashould that tbe note was for ofprove given quantity
sold Hall to tbe defendant; that amachinery by portion

of said known tbe beto undermachinery, being by parties
tbe of aattachment at suit creditor Hall, at tbeagainst

of tbe sale,time Hall to tbe debt to secureagreed pay
tbewhich attachment was andmade, so release tbe ma-

thatfrom said attachment: be failedchinery to do so, and
that tbe attached was sold inmachinery 1850,May, for

to tbe$605, in said suit andsatisfy judgment ;costs that
the note at the time it was made was indorsed to one

I). Clark,Samuel as collateral forsecurity becomehaving
aon note to tbe and aplaintiff,surety memorandum to

that effect was made at tbe time at tbe bottom of tbe
and Hall &note, orby Clark, Clark alone,signed which

was afterwards torn off without tbe of tbe de-knowledge
;fendant in October,that tbe1852, plaintiff, before he

note,received tbe if at cameall, to tbe defendant’s attor-
said sale,who wrote bill of note andney, memorandum,

and ábout tbe note andinquired of tbe de-responsibility
thenfendant, and was notified theof consideration and of

tbe facts andabove that tbestated, defendant would not
said note unless be was to.pay obliged
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describes it underof said machineryThe of salebill
with no valuationitems,different separatesome seventeen

forall sold Five articles of saidbut as $1200.or prices,
said and ascosts,sold to satisfywere judgmentmachinery

aforesaid.
of thefor the admit-trial,These facts purposesbeing,

contended,for the andthe counsel the courtted, plaintiff
defenceconstituted no to thisthat action forruled, they

theconfessed,the failure ofamount not partial considera-
tion for an amount unliquidated.being

The counsel then thedefendant’s filed motion,following
to wit:

The defendant moves that the cause bemay continued,
of aor until suit can beentry judgment stayed, brought

theHall, and be andagainst damages liquidated, then be
fromdeducted the amount of the Hallnote, insol-being

and the taken thevent, noteplaintiff having after itlong
due,was over and with full notice of the partial failure of

the andconsideration, the that suchobjections a defence
could be into this notnot in suitgone been takenhaving
until this time.

courtThe overruled the motion for continuance, be-
cause nothere was evidence that the defendant was sur-

the theof takenprised by onposition plaintiff the trial,
or that the defendant could meet that betterportion at a
future And the court overruled theday. motion for a

theof of as not instay entry orderjudgment, being at
ifthis of well founded in fact.proceedings,stage

inThe writ this suit was dated 3, 1854.April A plea
and confession of of said claim sued waspart filed by the

aDecember and seconddefendant, 7, 1854, confession was
filed of a of said18, 1856,November claim.part

To these several the defendantrulings excepted.
A for the was takenverdict directionplaintiff ofby the

court the full of the and thenote,for amount defendant
andthat the same for aaside,moved be set new trial.

34VOL. xxxvii.
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Morrison for theStanley, plaintiff.
1. the of failurequestion of consideration as aUpon

andefence to action aupon note, we citepromissory
Drew v. N. H.Towle,27 412; 1 P.N.(7 StephenFoster)

1929; ;N. P. 474 187;on Prom.Leigh Notes, sec.Story
2 sec.Ev., 199;Greenl. on on Bills 87; onChitty Bayley

537; 100;Bills 1 40, n. 14Campbell Jones,v.Moggridge
485;East v. Drew,Solomon 4 McLean 388.

It is well settled in this State that a failure ofpartial
isconsideration no defence to an action on a promissory

where thenote, are v.damages unliquidated. Chase Wes-
12 N. H.ton, 413; Drew v. Towle, H. 412.27 N. (7 Foster)

2. breach ofAlleged cannot be shownwarranty by
set-off,of and areway unliquidated not withindamages

the statute. Mutual demands between the onlyparties
are to set-off.subject Stat., sec. 6.Comp. 199,chap.

3. "Whatwas the theprice defendant ?paid Unlessby
it isthis certain that theappear failure of consid-alleged

noeration would be defence to the note. theNeither bill
of sale nor the case show data as a basis ofany calcula-

thetion which facts can beby determined.
whichThe the defendant isdamage entitled to recover

inof Hall of theconsequence failure of title, is aalleged
thefor determination of thequestion thejury. Upon
thestatement of defendant’s counsel it does not appear

has athat there been failure of such a and de-divisible
terminate of the consideration aspart to aconstitute

tanto,defence even between thepro to theoriginal parties
contract.

4. If there has abeen failure ofpartial consideration,
as contended the he hisdefendant, hasby remedy against

theHall, covenant of in theupon sale;bill ofwarranty
if defencebut set in this tothe action were beup allowed,

the anomalyit would of in fact twopresent trying sepa-
andrate distinct causes of action, between different par-
at the sameties, one of the atime, parties being stranger

the record.to
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As made atto have beenclaimedto the memorandum
is that it has noitnote,of the apparentthe bottom quite

ofcase. It not the contractthis was partinmateriality
the andnote,of whetherconsiderationwas thewhich

isa im-same,the or paper, entirelymade separateupon
material.

fordefendant’s counsel a continu-theThe motion of
the discre-was withinexecution,to whollyorance, stay

is in accordance theand the withof the court,tion ruling
thisof the courts of State.uniform practice

for theMorrison,and B. defendant.C.Smith,Clark ¿-

thetakenThe note afterEastman, havingJ. plaintiff
in of thethestandsdishonored, position originalit was

would bedefence goodand the againstif proposedpayee,
theit would also plaintiff.behim, againstgood

did stated thethe facts defend-is, byThe thenquestion
formtrue,the to be a validand admittedant, plaintiff'by

to a the note ?defence ofpart
v. N. H.It settled in Drew 27Towle, 412,was (7 Foster)

is aa failure of consideration defencethat topartial good
thewhere amount to be deductednote,a onpromissory

matter to be merethat account is ascertained by computa­
suchbnt that it is otherwise where amounttion, depends

the ofascertainment unliquidated damages.upon
the“Ifthe rule thus: considerationstatesGreenleaf

isand thefailed, deficiencyhas only susceptiblepartially
shown defence,this be indefiniteof computation, may
to be deducted isif the amounttanto. Butpro precise

in reduction of dam­cannot be shownthisunliquidated,
histo cross action.”defendant must resortbut theages,

199.2 on sec.Ev.,Greenl.
the samecited to effect.Other authorities bemay

Bai­187;sec.71; Notes,on Bills on Prom.StoryChitty
304; Ha-Bills 393 1 on and Ev.; 303,on Saund Pld.ley
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2390; ;11 H. 166Guild,v. N. Stark. Little v.seltine Lit-
14426; East 486.13 Pick.tle,

thethe articles that went makePive of of tomachinery
inof the note soldthe consideration were to sat-suit,np

the the theattachment atuponexistingisfy machinery
defendant, and heof the sale to the when thetime gave

this extent the consideration of the note hasnote. To
failed; there been value fixed to thespecificand had any

defendant thethem,when the amountarticles purchased
deducted and allowed in this suit. thecould now be But

fixed. wholewas not The seventeen articlesvalue were
for and these were$1200, five worth fivesold whether

of that or one onesum, half, third,seventeenths or or what
is a matterworth, and,were entirely unliquidated;they

the of the court exclud-cited,the authorities rulingupon
the defence was correct.ing

the execution,the on was evi-officer,The sale, by only
value. It settled that wouldof the nothing governdence

Eitherto the note. would bethe topermittedparties
awas of different avalue,that theshow property upon

it.in toactioncross regard
afiled the defendant for continuanceThe motions by

were matters addressed to theofand proceedings,stay
and beenbelow,the court having passedofdiscretion

Wisheart,here.reviewed v.court cannot bein thatupon
H.25 N.177; v.H. Foss Strafford, (533 N. Poster)Legro,

441;14 H. Jenkins v.v. N.Company Wiggin,Man.78;
21 212;v. Pick.454; Feneley Mahoney,21 WendellBrown,

345.3Hanson,v. Shep.Clapp
on the verdict.Judgment


