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debtor,land, in aan execution has been extended on and the writ"Where
extent,onentry, relies a tender to the land from the hedischargeof

bring the intomust amount tendered court.

Entry.of as heirThe claimed of herWrit plaintiff
father, he onceFrost,Newell that was owner ofproved
the and diedland, intestate, the one ofleaving plaintiff,
five children.

defendant in anThe offered evidence the extent of exe-
cution issued on a himrecoveredjudgment by against
Newell Frost. No was made to the form of theobjection

thebut contended that the extent was avoid-levy, plaintiff
aed tender thewhich Frost made toby defendant,Newell

and offered evidence that oneto show withintending year
the returnfrom the execution,of Frost ten-Newellday

thedered to defendant the sum at landwhich th'e was ap-
with interest the time thefrom when waspraised, levy
for record the anddeeds,received of that theby register

thetendered was left with an nearmoney defendant,agent
for and never taken orhim, Newell Frost,by any person

it.for him or his and that the still heldheirs, agent
The did that ornotplaintiff anybring money, money,

at the trial.or make of it in formcourt,into anyprofert
andcourt ruled tender avoided the thatThe that the levy,

theit not the to amountwas for plaintiff bringnecessary
the trial.or make atcourt,into profertany
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The defendant to this of the andcourt,excepted ruling
the returned a verdict for the movesjury plaintiff,having

the setthat verdict be aside.

for the defendant.Christie,
a ;The was lien in the nature a andoflevy mortgage

ain the case of the relies on awhomortgage mortgagor
tender must into v. Met­Bailey.the court.bring money

Horn,6 N. H. 1 H. 332.156, Swettv. N.calf, overruling
theThe used in statute in the case aof mort­language

aand of is the same. the ten­levygage Leaving money
dered an of thewith debtor can have no effect.agent

24 Pick. 169.Trow,Townv.
If a debt or be not tender and refu­duty discharged by

the tender must with a in curia.sal, be pleaded profert
8392;v. Mass.Vance, 389, Hawes,17 v.Carley Chaffin

261; 461; Ev.,Mass. Tuckerv. 16 Pick. 2 Greenl.Buffum,
26.600; 25,sec. Rev. Stat. of secs.Mass., 73, 24,chap.

theMarston, for plaintiff.
The statute that the shall be avoidedprovides levy by

theand the in this case did all thattender,the debtor
athe statute At common law tender ofterms of require.

the land,secured withoutbymoney mortgage discharged
to the tender 6 Bacon’s Ab.,keep good.any obligation

6 156. The;F v. N. H. decisionTender, Bailey Metcalf,
is on the of the statute'in v.Bailey put provisionMetcalf

amanner in thethe which debtor obtainmayshowing
a tender and thebringing moneyby provingdischarge,

into court.
and theis ofA voluntary, equity redemptionmortgage

the a is in invi-contract; but levyis an beyondindulgence
isthe relieve himself whatand debtor bytum, may doing

the terms the The statuteof statute.by pre-prescribed
method can theno which the debtorby compelscribes

Per-a after tender of the debt.to releasecreditor levy,
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release;a thea decree hutcourt of equityhaps might
driventhat the debtor should bestatute never intended

into for that purpose.equity
tendered theheir no control of theThe has money by

itdebtor,If it not to theexecutor. does belongsbelong
the executor.to

the istender, statute,C. The word used inPerley, J.
and that the sum tenderedterm,a ordinarily implieslegal

iscreditor,is for the and that if the tenderkept ready
relied in a suiton for the it must bemoney,brought

with a in "Wasit thecuria. intention ofproferípleaded
the statute that the tendered an executionmoney by

to his land an shoulddebtor, extent,from bedischarge
him for the court,and into whencreditor,kept by brought

relied on in a ?suit to recover the land Or is thebrought
extent avoided the mere offer of tbeabsolutely by money,

on the thewithout of todebtorany obligation part keep
it for the creditor and it in court ?produce

are some cases in which the mere offer of moneyThere
the who makes the offer from allpartydischarges obliga­

tion to the as, where the ispay monev tenderedmoney;
not a sum due the but theby party it, paymenttendering

tender of theor as a defeasance ofmoney operates some
Incollateral such if acase, suit is onobligation. brought

collateral thethe tendered cannot be.obligation, money
it isrecovered, because not of the sum due thatpart by

contract; not dueand, other theby contract,being any
to the is forfeited and themoney refusal toright gone, by

it when tendered. Trevett v. 107;Willesaccept Aggas,
v. Cro. El.Cliston, 755;Cotton Bacon’s FAb., ;Tender,

a.207,Co. Lit.
caseIn such it would seem that the who refusesparty
tendered loses it as itforever,the is not duemoney by any

he can maintain an actioncontract on which to recover it,
and the in the tendered does notmoneyproperty pass by
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the tender. Trevett v. Bacon’ssupra;Aggas, qua Ab.,
;F Co. Lit. a.Tender, 207,

in work onbis 94 andChipman, contracts, 95, says,
“after an examination of tbe authorities : It is, then, per-

clear that in tbe time of Coke tbe commonfectly law
that of tender should contain anevery plea aver-required

tbe defendant is stillment that to or that tbeready pay,
is still in those casesready, whereexceptproperty only

lost tenderwas and refusal';”tbe andbyproperty the
rule is that awhere tenderundoubtedly ofgeneral money
it must be andmade,is tbekept good, money brought

isinto court when tbe tender relied on in any pro-legal
in cases where tbe to whom tbeexceptceedings, party

is tbe to taketender made loses refusal it whenmoney by
an ifextent,tendered. In this case of tbe creditor does

and all for bis debt,not lose bis money remedy by refusing
tbetendered,to take tbe amount when rule willgeneral

bedebtor,tbe when relies onwhich tberequiresapply,
intbe court.tender, to produce money

If we follow tbe literal of tbe tbestatute,language
tenderis to be void or of tbeupon paymentlevy appraised

value of tbe and costs. It couldland, not, however, have
been intended that all tbe on tbe wereproceedings levy
to be avoided or so as to revivewholly tender,by payment
tbe debt due tbe On that constructionby tbejudgment.

afterdebtor, once tbe debt tbeto executionpaidhaving
creditor, in of tbe would still be liable forlevy,discharge
tbe same on tbedebt Tbe statute injudgment. provides

terms that tbe land shall set off inbe satisfactionexpress
tbe execution. Tbeof musttherefore, re-bejudgment,

as and insatisfied, whole inor as tbepaidgarded part,
case tbe and tbebe, cause ofby actionmay levy, original
is in the creditor,Tbe aftermerged then, tbejudgment.

can maintain no action for tbe of tbelevy, recovery debt,
was satisfied tbewhich nor has beby levy; any remedy

on tbe tendered; for I find noby coming money authority
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to the notionwhich countenanceor anypractice gives
it inhowever betendered,in maythat moneyproperty

• so as to atender,to the givebyrespect passesgoods,
in theon a claim of propertyaction foundedremedy by

in a thesuit forIf the creditoridentical tendered.money
when the tender istendered,land cannot thatinsist money

court, Iintoto the shall berelied on defeat levy, brought
ishe his debt. Therehas fordo not see what remedy

he can maintaincontract on whichnocertainly subsisting
the caseand in this respectfor thean action money;

a where,ofis from that mortgage,clearly distinguished
the incumbrance,ofthe land bemay dischargedthough

theon his contract tostill remains liable paythe debtor
debt.

a is the debtor,the of paid byWhen amount judgment
an extent it must as theland,after on be regarded pay-

duea sum from thea and of ofment of debt, money
creditor. Thedebtor to the judgment moneyjudgment

as not to saveoffered,must be consideredtendered merely
the and the rule indebt;but to whichforfeiture,a pay

to be at allcase the tenderedsuch requires money kept
is tocreditor,for the not the commontimes peculiarready

in other and is so acodes,is found much dictatelaw, but
it asthat founded onnatural justice Chipmanof regards

on Contracts 78.natural law. Chipman
it havecannot to been the intention ofWe thesuppose

creditor, who,that forthe rea-judgment anylegislature
decline to receive theonceson, money tendered,might

The is not theforfeit debt lesshis debt. due.should
the debtor to ismoral of notpayThe obligation certainly

to a demandhis untilsatisfy justbydiminished neglect
land;extended his andhas been on we arethe judgment

discover reason for that thetounable any supposing legis-
the whendebtor,intended to uselature thetheydischarge

in from thestatute,tender the ordinaryword legal obliga-
ofa relies on the tenderdebtor,tion of who money due,

VOL. 36xxxvii.
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to the tender andkeep the inproduce court,good money
when he relies on the tender to his land fromdischarge
an extent.

The ease has a deal of resemblance in substancegood
to the or tender of on a contract for thepayment money

of land. The has satisfiedconveyance beenjudgment by
the the title in the land to the creditor,haslevy; passed

to the theof under the tosubject debtor, statute,right pay
the creditor the value, one andwithinappraised year,
have the land back and on such or tenderagain, payment
the statute that the creditor shall release hisprovides

to the land. In to obtain a releaseright any proceeding
under of thethis thestatute, debtor wouldprovision
stand in much the same situation as a who hadpurchaser,

tendered the of landor to aliquidated pricepaid according
acontract for andAvritten his billconveyance, brought

In such ifcase,for thespecific performance. complain-
theant relied on a tender of to be formoney agreed paid
beland,the his bill would to offerrequired ofpayment

tendered;the and in theso bill or othermoney proceed-
a release tenderto obtain after of the valueappraiseding

of land set off*on execution, I cannot thatdoubt the
woulddebtor be to show himself torequired ready pay

tendered.the money
It is not to see thehow debtor in this case wouldeasy

be more burdened or embarrassed him toby requiring
the tendered, than other debtors toproduce whommoney

rulethe is He is waitnot togeneral applied. obliged
creditor;the movements of the for if the credi-judgment

is intor under the the debtor forthwithpossession maylevy,
commence his action for the and theland, bring money

into court. In the case it was not neces-tendered present
the his andlife-time,for debtor to oavudelay, duringsary

it for his heir this suit. Instead of thetoleave puttingbring
into the of a third therehands wasmoney person, nothing

him andfrom his actionto hinder commencing immediately,
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shouldinto court. And if tlie debtortbe moneybringing
hein of the land,to himselfbe possession mayhappen

to call for a release.statute,under theforthwith,proceed
a thirdtendered with willthe personmoneyDepositing

it,of if otherwisenot excuse the necessary.production
bound, tender,The debtor still thebeing notwithstanding

the due could not transferdemanded,to whenpay money
the If the de-to another wereparty. moneyobligation

credit,in a of or werebank keptposited unquestionable
in either casedebtor,in the and lost unfore-specie byby

toseen we are not now called whetheraccident, upon say
facts,the that state of ex-not,debtor by showingmight

the,cuse himself from the But factproducing money.
left in the handscase,stated in this that the wasmoney

a third for the have no bear-creditor,of canperson legal
on the If the is still inpresent question. money kepting

it,the hands of that the debtor obtain andmayperson,
court; not,it in if it is no fault of the creditor,produce

partin selecting depositary. Trow,had the Townv.who no
24 Pick. 169.

andWe think it would be thedangerous against gen-
eral of the if a debtor were allowed to defeatlaw,policy
a a theof mere offer to valuelevy by proof pay appraised
of the him theland, without torequiring bring money
into court. There would be no limitation of time for

the and when verbal evidence is offeredevidence,offering
to defeat a title aderived under on we thinkland,levy
the evidence should abe of theprofertaccompanied by

tendered.money
On the whole, we are of the under thethat,opinion

the merestatute, act of to the creditor the amountoffering
at the landwhich has been set off on execution, will not,
of itself, avoid the andunconditionally thelevy discharge
land from the incumbrance; we think that the statute

theuses word tender in the sense of thatordinary legal
andterm; that a intender this as in that ofcase, any
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ifother that the tendered is not ac-debt, implies money
the at the ittime,creditor must becepted hy kept good

the anddebtor, court,the amount him inby produced by
he relies on the tender avoidwhen to the levy.

set aside.Verdict

Smith Thev. Town of Exeter.

State,corporation situated in andi a railroad is another the road and allIf
the road taxed in onproperty corporationof are that State to the the

valuation, individuals,and at same as the ofpropertyi same the rate a
stockholder, State,residing in this is not liable to be taxed here for hisi

I in the road.stock

forPetition abatement of taxes, tooriginally presented
Exeter,selectmen of and carried to thethe Court Com-of

mon Pleas.
The facts in a statementappeared tofollowing agreed
theby parties:

the first of 1857,On the was aApril, petitioner resident
liableExeter,in to be assessed and intaxed that town,

in addition to otherand, ownedproperty, ninety-three
in the stock theshares of Galena andcapital Chicago

aRailroad, established the laws ofcorporation by Illinois,
roadand whose and inbusiness were that State. The par

theand actual value of the shares was then one hundred
and theshare,dollars road dividends.per paid regular
taxed in ExeterThe was for the at thepetitioner stock,

of dollars share. Invaluation fifty per 1858,February,
the of the the waspetition, petitionerbefore arrestedfiling


