
REPORTS

STRAFFORD,

A.TERM,JANUARY D. 1859.

Towle v. Meserve.

a partnership is conducted andagreement profitWhere under an to share
in proportion partner,loss to the incapital hyfurnished each the absence
any contract,of specialsettlement or thepartnerone cannot under

another,statute maintain an against duringaction at the continu-law
defendant, demand,ance of the partnership, neglect by payfor the on to

sums,or for plaintiff’s specifiedover account the share of certain re-
by partnershipceived the defendant on account in the course ofusual

the partnership business.

Assumpsit. The in the case arise onquestions general
to the and thedemurrer, first, second, fourth counts of

declaration.
The first that theon 30th of thealleges October, 1854,

the and F. adefendant, Towle,John formedplaintiff, part-
which is still in the ofnership, businesssubsisting, buying

and and ;timber timber lands each to fur-selling partner
annish share of the and to share inequal capital, equally

and loss. The andprofit soldpartnership bought large
amounts of andtimber timber lands, and the asdefendant,

in the 1855, received for andpartner, year timber wood of
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and individualssundry diverscorporations sums,specified
to “and in$4,747.64, consideration thereof,amounting

then and there the to account to himpromised plaintiff
for his and share saidofpart so received himproceeds, by
as aforesaid, to wit: one third of said sum, or to de-part
liver or to him said third of saidpay sum;”part “yet,

said defendant has never accounted tothough requested,
the for said third orplaintiff nor orpart, any part, paid
delivered to him said third or but averspart, any part,’’
that the furnished his third of theplaintiff capital.

The second count is like the first,substantially except
that it that the $6000,received asalleges plaintiff’ partner

it re-without items or from whom wasspecifying stating
ceived, and that the in than his sharemoreplaintiff paid

theof and than his share of andmore debtscapital, paid
expenses.

The fourth count that on the 18th ofalleges January,
the1857, and J. F. Towle weredefendant,plaintiff’ part-

ners as and the received,defendant had asaforesaid, part-
the sums in the first andner, count, others notspecified

$6000;in all to and in considerationspecified, amounting
thereof andto render a true account of saidpromised just
several sums and to saidof and to deliverpaymoney,

thirdhis share to wit: onethereof,plaintiff partjust
“ the saiddemand,the sum of onthereof, $2000,being

deliv-for,not accountedbeen otherwisemoneys having
defendant,thefor. Yetor settledered, otherwisepaid,

A. D. 1857,ofthe 26th January,onrequested daythough
it.”&c.,butaccount, neglectshas not rendered such

theforSmall, plaintiff.

the defendant.Christie,for

the statuteis founded onC. J. This actionPerley,

owneror maywhich “that any partnerprovides joint
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an action of one or more of hismaintain assumpsit against
to recover his share ofowners,or just anycopartners joint

in theaction, thereof,choses orchattels,or proceedsgoods
and not ac-owners,such orreceived copartners jointby

or otherwise settled for ondelivered,counted for, paid,
demand.”

21In v. N. H. it was342, held,Wright Cobleigh, (1 Fost.)
that to under the statute as it therecover now stands,

andmust declare set out facts whichplaintiff specially,
entitle him to his The onaction. this demurrerquestion
is whether either of the counts in the which aredeclaration,
demurred sets a facts.to, out such state of

The in his demandsdeclaration, one thirdplaintiff, part
certainof sums of to themoney, belonging partnership,

and received the defendant of diversby andcorporations
as the of theindividuals, proceeds business,partnership

and that one third was the shareplaintiff’s ofalleges just
sums;those that the transactions of the firm were large,

and that farthe still continues. So as the dec-partnership
laration shows the sums of receivedanything, money by
the defendant to have been to him fromappear paid time

dates,to at different in the usual andtime, legitimate
course of the business. There is no statementpartnership

settlement orof or of circum-any special agreement, any
stance which could the defendant underplace any liability
to account for this in a different from hismoney way gen-
eral as for allto accountobligation partner partnership

that came his Theto hands. declarationproperty alleges
that the shareswere to furnish of theequalpartners capi-

andtal and share in andloss, in onestock, profitequally
that the furnished oneof the counts third of theplaintiff

capital.
the share in the"Whatwas sums ofjustplaintiff’s money

the defendant?thus received It is inby plain that, the
of the nostatute,absence thepartner, continuanceduring

business,the could maintain anof partnership action at
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law to recover sharefrom another partner any particular
of sum on orreceived, account,any general partnership

ahas to ascertained share ofright any partnershipany
fund. The aindividual share of in thepartner general
funds, or fund toany particular thebelonging partnership,
cannot abe known until final theofliquidation partner-

accounts. It that none of theship may happen partners
affairs towill be entitled on settlement of the partnership

out of the for funds arefunds, all theanything partnership
the of the andliabilities,to partnershippledged payment

that Each aall for hasbe required purpose. partnermay
thelien on the funds of the firm for the of part-payment

itaccount,debts. If the defendant was bound tonership
to to the of contract ofwas account terms theaccording

and that contract bound him to account forpartnership;
a on a final settlement theascertained,balance of partner-

and to toaffairs, not account each of the othership part-
receivedners for a share of sum ofevery separate money

ofin the course the business.partnership
an of ado we think that for accountNor by calling par-

aaccount,ticular sum of received onmoney partnership
andstatute,action at law under thecan hispartner bring

enter adefendant in that suit to intothe generalrequire
whetherto ascertainthe business,of partnershipaccount
to a bal-final the will be entitledon settlement plaintiff

in default inhave noance. The defendant would been
thethe debtsbalance,account for untiltorefusing general

funds for thatall he had a lien on the commonwere paid;
such an account would putTo take necessarilypurpose.

and dissolvebusiness,to practicallya the partnershipstop
to beThis we understand substantiallyfirm. pointthe

in it was493,12 N. H. whichPerley Brown,in v.decided
not suffi-a settlement wasa demand forthat generalheld

The effectaction under the statute.to maintain ancient
under the statutethat in an actiondecision must bethisof

au into thecannot on generalthe bring inquiryplaintiff
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thethe substantial ofaccount; for right par-partnership
the form the demand.ofties cannot be bychanged varying

not state case tospecialThe declaration does any bring
the It is noof statute.the action within the meaning

case set-who,than the of without anymore any partner,
another tocalls ontlement or partnerspecial agreement,

a sum as his individualover and account for of moneypay
ofthe thefund inshare of possessionsome partnership

canthe statute,If the underdefendant. relyplaintiff,
fundfor a orof an account particularthe demandupon
account,sum and held onof received partnershipmoney,
liable todefendant wasit must in a case where thebe

of vir-or sumfund, byaccount a share of that money,for
wait-or withouttue of some settlement special agreement,

the account,for a ofadjustment partnershiping general
and this is not that case.

dui’-under thethat, statute,To hold partner might,any
the otherof thethe continuance partnership, requireing

shareto him a of sumto deliver over everypartners
business,thereceived, in the usual course of partnership

ofwould the essential character the partnershipdestroy
a moment entertain the idea thatcontract. ¥e cannot for

intended overturn the fundamentalthe statute to princi-
contract,this so asof law mercantile towhich governples

ato the other sharemake each liable to overpartner pay
the in sumstock,in his ofto capital anyproportion part

withoutaccount,of received on partnership anymoney
the affairs.of partnershipliquidation

rule,It is and technical whichnot an arbitrary merely
a suit atto maintain lawforbids one againstpartner

andthe unsettled.another, while ispartnership subsisting
the is done and theaccount,business of firm on jointThe

firm;in for the andeach trust itfunds held by partner
what share of thetill a final settlementcannot be known

to individual orwill partner,anypartnership property go
tohe will be entitledwhether any.
The demurrer must be allowed.


