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in question, though the deed was not executed with the
requisites necessary to make it valid against third persons,
and no witnesses were necessary under the present statute

to give it effect as a conveyance between the parties. Hast- -

ings v. Cutler, 24 N. H. (4 Fost.) 481.

In this State, the wife is not required to be examined by
any court or magistrate, to ascertain whether her deed is
made voluntarily, and no reason is perceived why the hus-
band and wife, to make the deed of the wife valid, should
be required to sign and seal in each other’s presence, and
at the same identical time, more than in the case of any
other deed executed by more than one party.

Judgment for the plaintiffs in both suits.

CHEEVER ». ScoTr.

The non-appearance of the defendant, not an inhabitant of this State, be-
fore a trial commissioner, when notified to appear and testify before
him, is not sufficient cause for the rendition of judgment by the court
against him as by defanlt.

Under the commissioner act, a party was not bound to appear and testify
before a trial commissioner at the request of the other party, unless duly
sunomoned and paid as a witness; and he could not be thus summoned
unless within the jurisdiction of our laws.

Tuis action having been, in the Court of Common Pleas
for this county, referred to a trial commissioner, and notice
given to the defendant, who is a citizen of New-York,
and has never resided in New-Hampshire, to appear be-
fore the commissioner to testify, and he having neglected
to appear, the commissioner reported that fact to the court.

¢
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The plaintiff moved for a default, because of the neg-
lect of the defendant to appear before the commissioner
and testify, and the court, for the purpose of obtaining the
opinion of the Supreme Judicial Court, overruled the mo-
tion, and the plaintiff’ excepted to the ruling of court, and
filed his bill of exceptions, which was allowed by the
court,

Vose ¢ Cushing, for the plaintiff.
Lovell and Waite, for.the defendant.

Fowrer, J. By the Tth section of the act of January
7, 1858, generally known as the Commissioner Law, (laws
of November session, 1852, ch. 1280 ; Comp. Laws 4387,) it
is provided that the commissioner or commissioners ap-
pointed under the provisions of that act shall have power,
upon the request of either party, to examine the other
party as a witness in chief, There is no special provision
for procuring the attendance of such other party as a wit-
ness made in the act, and it would seem, therefore, that a
- party could only be called upon to testify as a witness, in
the same way and under similar circumstances as any
other person. Nor is there any provision in the act for
taking the deposition of one party, to be used before the
commissioner or commissioners at the request of the other.
The party must testify in person, or his testimony may not
be used. It would seem to follow, as a necessary conclu-
sion, that if a party is to be effectually called upon to tes-
tify, he must be within the jurisdiction of the court before
whose officer he is required to appear, and be regularly
summoned on the subpceena of the commissioner, or some
other competent authority. Moreover, from analogy to
the case of the principal defendant in trustee process, we
think that where one party is summoned by the other to
appear and testify, the party summoned is entitled to his fees
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for travel and attendance, the same as other witnesses in
hearings before commissioners. Hurd v. Fogg, 38 N. H. 28.

Before, then, a party would be bound to appear and tes-
tify as a witness before a commissioner, at the request of
his adversary, under the act of January 7, 1858, he must
be properly summoned by competent authority, and paid
his fees; and he could not be thus summoned unless found
within the jurisdiction of our laws.

In the present case, the defendant was a citizen of New-
York, and had never resided in this State. We are not
aware of any mode in which he could be summoned in
New-York and compelled to come and testify in this State ;
and as there is no provision for taking or using his depo-
sition, we are unable to discover how the provisions of the
commissioner act, so far as his testimony is concerned,
could be made available. The defendant was beyond the
reach of process, and therefore exempt from its penalties.

In the case of auditors, an express provision of the
statute authorizes the court, upon the neglect or refusal of
a party to appear and testify, render an account, or pro-
duce books and papers before them, upon report being
made of such neglect or refusal, to render judgment as
upon default or nonsuit, provided the party so neglecting
or refusing has been specially notified in writing thus to
appear and testify, render such account, or produce such
books and papers. Rev. Stat., ch. 189, sec. 6; Wiggin v.
Wiggin, 84 N. H. 215. The reason of this provision is un-
doubtedly to be found in the fact that the statute does not
authorize an auditor to proceed ex parte, but requires him,
if either party, after due notice, shall neglect or refuse to
appear and comply with the requisitions of the notice and
of the statute, nupon the hearing, to certify the fact to the
court without hearing the other party at all.

In the case of commissioners, on the other hand, it is
expressly enacted, that if either party, on due notice, shall
neglect to appear before them, they shall proceed ex parte.
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Laws of November session, 1852, ch. 1280, sec. 9; Comp.
Laws 438.

The defendant, not having been summoned or paid as a
witness, and, moreover, not being liable to be summoned
and compelled to appear and testify in this State, was
guilty of no offence in not appearing upon a mere notice,
and therefore liable to no penalty or punishment for such
offence. ]

The ruling of the court below having been correct, the
exceptions talken thereto by the plaintiff must be over-
ruled.

Eixceptions overruled.

‘Warp ». Howe.

The doctrine of Ward v. Cole, 82 N. H. 452, affirmed.

‘Where the holder of a promissory note, residing in Massachusetts, receives
from one of the makers residing in this State a new note, signed by him-
self alone, which is given in Massachusetts, and the amount of which is
there indorsed upon the first, the question whether the new note was or
not a note received pro tanto in payment of the old, is to be decided ac-
cording to the law as held in that State.

The rule there held is, that the new note is presumed to have been received
in payment, unless the contrary is shown.

The presumption, which, according to the rule there held, arises in such
case, is rebutted by proof of the facts that the new note was given for the
purpose of being discounted at a bank, and that the maker agreed to
bear the expense of going to the bank to get it discounted.

Assumpsrt, upon a promissory note signed by the de-
fendant’s intestate, and three other persons. This is the
same action reported as Ward v. Cole, 32 N. H. 452.

38 85

38
71 467




