
CHESHIRE.32

Cheever v. Scott.

in the deed notwasquestion, executedthough with the
to make it validrequisites necessary thirdagainst persons,

and no witnesses were under thenecessary statutepresent
to it effect aas between thegive conveyance Hast­parties.

H.Cutler,v. 24 N. 481.ings (4 Fost.)
thisIn State, the wife is not to be examinedrequired by

court or to ascertainany whether her deed ismagistrate,
made and no reason is the hus-voluntarily, perceived why

andband to make the thewife, deed of wife shouldvalid,
be to and seal inrequired each other’s andsign presence,
at the same identical time, more than in the case of any
other deed executed more thanby one party.

the in bothsuits.Judgment plaintiffsfor

Cheever v. Scott.

defendant, State,non-appearance of theThe not an inhabitant of this be-
commissioner, appear testifya trial when notified tofore and before

him, is not for the rendition of thejudgment bysufficient cause court
byhim as default.against

act, a party testifythe bound to andappearUnder commissioner was not
request dulyat the the other unlessparty,a trial commissioner ofbefore

witness; not be thus summonedpaidand as a and he couldsummoned
of ourjurisdictionthe laws.unless within

in Pleasthe of Commonbeen,action CourtThis having
and noticecommissionei’,to a trialreferredthisfor county,

New-York,is a citizen ofdefendant, whoto thegiven
in to be-New-Hampshire,and has never resided appear

heto and neglectedthe commissioner havingfore testify,
the court.that fact tothe commissioner reportedto appear,
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of thedefault,a because neg-The moved forplaintiff
the commissionerto beforelect of the defendant appear

theand court,and the for the ofpurpose obtainingtestify,
the mo-Court,of the Judicial overruledopinion Supreme

court, andand the to the oftion, plaintiff excepted ruling
filed thehis bill of which was allowed byexceptions,
court.

Vose for theGushing, plaintiff.$

Waite,Lovell and the defendant.for.

actFowler, J. the 7th section of the ofBy January
7, 1853, Law,known as the Commissionergenerally (laws
of November itsession, ;ch. 1280 Laws1852, Comp. 437,)
is that the commissioner or commissionersprovided ap-

under the of that' act shall havepointed provisions power,
the of examine the otherupon either torequest party,
as a inwitness chief. There is noparty special provision

for the attendance as a wit-of such otherprocuring party
made in the andact, seem, therefore,it would that aness

called ascould be to a inwitness,party only upon testify
samethe and under similar circumstances asway any

other is there inNor the act forperson. any provision
the of usedone to be before thetaking deposition party,

commissioner or commissioners at the of the other.request
The must in or his notparty testify person, testimony may

used. It seem follow,be would to as a conclu-necessary
that if a is to called tes-sion, be toparty effectually upon
he must be within the of the court beforetify, jurisdiction

he is andwhose officer to berequired appear, regularly
commissioner,the the or somesummoned on ofsubpoena

Moreover, from toother competent authority. analogy
inthe case of the defendant trustee weprincipal process,

think that where one is summoned the other toparty by
the is entitledand summoned to his feesappear testify, party
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for travel and attendance, the same as other witnesses in
before commissioners. Hurd v.hearings 33 N. H. 28.Fogg,

Before, athen, would be bound toparty and tes-appear
as a witness atify before commissioner, at .the ofrequest

his under the act ofadversary, 7, he mustJanuary 1858,
be summonedproperly andby competent authority, paid

fees;his and he could not be thus summoned unless found
within the of our laws.jurisdiction

In the thecase, defendantpresent was a citizen of New-
Yorlc, and had never resided in this State. areWe not

ofaware mode in which heany could be summoned in
New-York and to come and incompelled ;this Statetestify
and as there is no forprovision or histaking using depo-

we aresition, unable to discover how the of theprovisions
act,commissioner so far as his is concerned,testimony

could be made available. The defendant was thebeyond
reach of and therefore itsprocess, fromexempt penalties.

In the ease of anauditors, theofexpress provision
statute authorizes the thecourt, or refusal ofupon neglect
a to and render anparty orappear account,testify, pro-
duce andbooks them,beforepapers upon report being
made of such or torefusal, render asneglect judgment

default or nonsuit, theupon soprovided party neglecting
hasor been notified in tothusrefusing specially writing

and render suchappear ortestify, account, suchproduce
andbooks Rev. Stat., 6;ch. sec.papers. 189, v.Wiggin
34 H. 215. TheN. reason of this is un-Wiggin, provision

into be found the fact that the statutedoubtedly does not
authorize an auditor to exproceed parte, him,but requires
if either after due shallnotice, orparty, refuse toneglect

and with theappear of thecomply notice andrequisitions
of the statute, the to theupon fact to thehearing, certify
court without the other at all.hearing party

In the case of on thecommissionei’s, other it ishand,
that ifenacted, eitherexpressly on due shallnotice,party,

to before shall exappear them,neglect they proceed parte.
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9;see.1280, Comp.ch.session, 1852,of NovemberLaws
438.Laws

aasorbeen summoned paidThe notdefendant, having
summonedliable to benotand, moreover,witness, being

wasState,in thisandand to testifyappearcompelled
a mere notice,inof offence not uponno appearingguilty

for suchorto no punishmentand therefore liable penalty
offence.

thecorrect,beenThe the court belowof havingruling
must be over-thethereto by plaintifftakenexceptions

ruled.
overruled.Exceptions

Ward v. Howe.

Cole, 452,of v. 32 H. affirmed.The doctrine Ward ÍT.
note, Massachusetts,a in receivespromissory residingthe holder ofWhere

note, by him-signedfrom of makers in State aresidingone the this new
alone, Massachusetts,is amount of isgiven in and the whichself which

irrst,the note orupon questionthere indorsed the the new waswhether
old,pro in of the is to decided ac-paymentnot a note received tanto be

as held in thatcording to the law State.
is, to receivedpresumedThe rule there the note is have beenheld that new

contraryin ispayment, the shown.unless
held,which, arises in suchto the rule thereaccordingThe presumption,

forcase, givennote thethe facts that the new wasbyis ofproofrebutted
bank, agreedmaker toand that theat abeing discountedpurpose of

get it discounted.to the bank toexpense goingbear the of

de-tbenotea byAssumpsit, promissory signedupon
theThis isand three otherintestate,fendant’s persons.

32 H. 452.Cole,as v. N.action Wardsame reported


