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machine, patentedright use aa sold with the toTo entitle the venden.1of
therewith, notpaid,he it is incum-agreedto the topricearticle recover

right patent,under the unless iton him evidence of hisproducebent to
patentedtheinterrupted in the use ofthe has beenappears that vendee

article, byis its use.right, prima facie, violatedhy one whose
andpatented,to use the articlesale a to theimpliesSuch license vendee

act of con-of 11 of theprovisionnot the sectionthe license is within
4,1836, assign-theLarge requiresStatutes at whichgress July 121)of (5

therein, of thegrantor the exclu-anyor of interestpatent,ment of a
article, into and the to beright patentedthe make usepatent,sive under

writing.

“ andfor a latbe and oné toAssumpsit, wedger right
offered evidencetherein.” TheAllen’s saw plaintiffuse

lathe andhe sold and delivered theshow thattotending
toin the sale thedefendant, rightthe includingtowedger

as Allen’s which thesaw,a saw knownituse with patented
defence set that thewas,own. Theclaimed to upplaintiff
delivered toand the onewas made "Whitney,sale property

The was not returnednot the defendant.and to property
innor the contractthe way repudiated byto plaintiff, any

it that he had been inter-nor diddefendant, appearthe
thatin the use of the saw by person claiminganyrupted

its use.the was violatedunder byhis patentright
that the soon after thewas evidence plaintiff,There

atendered the defendantmachine, deed,the toofdelivery
Allen had obtainedthe thatplaintiff, recitingbysigned

“ an in machinesfor forletters improvementpatent slitting
hadwhich Allen deed to thepins,”clothes assigned by

ofthat the defendant was desirous theacquiringplaintiff;
the to use,under and vend to others to bepatent,right,'

invention whenever he did not wish usethe to theused
and in his mill inhimself, to,for,same Marlborough;

for thecontracted with the ofhad plaintiff purchaseand
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defendant,the and and to thesame, conveying assigning
underfor the of dollars theconsideration thirty paid, right

the used,or vend to others to be said inven-use,patent"to
himself,tion he not wish to use the samewhenever did

and or vendto the to usemeaning convey rightintending
a for,saw or machine said tosingle only invention——the
and in said and in no othermill, place.

The that the deed showed that thedefendant objected
and thereAllen,was held that was nooriginal patent by

evidence the in theto ofshow any plaintifftending right
The thecourt ruled that the ofpatent. delivery patent

saw, the use of it the defendant it,withoutby returning
and the deed evidence a sale thetendered, were of of

to use the and thatsaw, recover,theright plaintiff might
the facts for the sale of such toupon whichproved, right;

the defendant excepted.
A verdict was returned for the the de-whichplaintiff',

fendant moves to set aside.

for the defendant.Cushing,
The claims to recover not for the machineplaintiff only

alsosold, but for the which law canpatent byright, pass
deed. U. ch.only Statutes, 4, 1836,S. sec.by 357,July

11, “An act to the of the useful arts,”promote progress
&e. The deed to the defendantplaintiff’s shows that the

issued awas to third andoriginal patent the deedperson,
of to the was not nor itsplaintiffassignment produced,
absence accounted for. There was not even prima facie

of the under theproof plaintiff’s right patent.

Wheeler theFaulkner, for plaintiff.f
The theonly question case is aspresented to the cor-by

rectness of the that the of the theruling, saw,delivery
use of it thesubsequent defendant, withoutby objection,

and without or init, any thereturning way rescinding
contract, and tenderthe the weredeed,of evi-competent
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dence of the to use the saw.the sale of The under-right
was an ofof the not to makeplaintifftaking assignment

to a machine which includedthe butpatent conveyright,
with, a license to use the kindit,a as ofsaw a peculiarpart

Allen’s.of saw known as No deed or other waswriting
atcalled for the time of the sale. Theornecessary prop-

and the the anderty passed, right passed by delivery,
theuntil is shown the that theispresumptioncontrary

he sold.owned what Where the vendee under-plaintiff
takes to backrecover for a on themoney paid patent right,

that the vendor had no such if the vendeeground right,
not in it,has disturbed the use of it himbeen is tofor

hadthat vendor not Head,the the Stevensv.prove right.
9 Yt. the recital in thatdeed,174. If the Allen was the

the asis evidence his admissionpatentee, against plaintiff
owner thethat he was not the of the whole takenright,

hadthat it to him.shows been assignedtogether

andThe sale of the machine the toSawyer, J. right
saws, ause with it one of Allen’s patented imported

to the Such license is not anlicense use saw. assignment
a of an exclusivean in the orof interest patent, grant

and withinarticle,make use theunder it to patentedright
of11 the act of Julyof section ofthe congressmeaning

as-theat which1836, Statutes4, requires.(5 Large 123)
interest and thetherein,a or ofof anypatent,signment

make and use theunder it toof an exclusive lightgrant
in recorded. v.Gaylerto be andarticle,patented writing,

mean-10 An within theWilder, How. 477. assignment,
or an undi-is the the whole ofact,of the transfer ofing

lettersin the conferred thevided interest bymonopoly
is of an exclusiveand a thepatent; conveyancegrant

ato ormake, use, vend within designated territory.right
a interestEither the orto or rightgives assignee grantee

itsa suit forin the which be byprotectedmonopoly, may
theA license theviolation. by claiming monopolyparty



1859.TEEM,JANUABY 47

Putney.Buss v.

hima mere waiver byisarticles,one of theto use patented
be awouldfor what otherwiseclaim forall damagesof

licensee;the Wilsonin the useof his byrightviolation
14v.646; Troy Factory Corning,4 How.Rousseau,v.

interestexclusive orno193; it confers rightandHow.
recoverwhich hefor a violation of maytheunder patent

a covenantin such licensethere isIf implieddamages.
it is sufficient for thislicensor,theand title inof right

evidence tend-has introduced nodefendantcase that the
or or thattitle,had nothat theto show plaintiff righting

the haslicense,in accordance withsaw,thethe use of
is indefendant disturbedUntil thebeen interrupted.

theto belicense somehis party claimingbyexercising
and whosethe under theof patent, rightowner right

he is notto be violatedprima facie, thereby,would appear,
ancall the in action forvendor,toin the situation upon

to to his titlebe establishthe money paid,purchase agreed
he has all he for.the sold. Until thento bargainedthing

title in his vendor avail him in suchIf the want of would
it him it. Holdenv.defence, Curtis,as a is for to showcase

61; 1 114. TheHolbrook,2 H. Bartlett v. Gray posi-N.
the that isdefendant,taken the counsel for thistion by

in the that the lettersdeed,shown the recitalby plaintiff’s
answered theAllen,were to is fully bypatent granted

ison the other that if this evidenceside,view suggested
is it is anthe on that it so becausepoint,against plaintiff

and isadmission made the admissionhim, qualified byby
has torecital that the been him.the further patent assigned

titlenot that the had nothen,is admission, plaintiffIt an
to the Theof the butsale,at the time directly contrary.

toof the ofhas no exceptiondefendant rulingground
there must beandcourt,the consequently

on the verdict.Judgment


