
SULLIYAN.74

Blodgett.Glidden v.

remainder, estate, devised,like otherany may he mod-assigned,A vested
over, exists,ified, hy person hythe in it instru-anyor whomlimited

uses, subjectfor that purpose, anyexecuted to and madeproperlyment
contingencies such person may properor which think totrustsanyto

; carry clearlyand the expressedor establish law will theoutappoint
instrument, if may beproperlyof such it done.intention

per-of a in the andlady, seized remainder residuum of the realaWhere
mother, in contempla-of her father after the death of herestatesonal

trust,a inexecuted deed of her intended hus-marriage, whichtion of
trustee,to a to holden herconveying her interest be to ownjoined,band

life, of husbandher her death the her intendedduringuse after to use
children,life, legalto her or herremainderduring representatives;his

child, died, child,and, marriage she had a and then and thetheafter
months,only yeara died about a before itsits mother fewsurviving

Meld, trust, con-by deed the vested wasthat the offather also died—
continued, until,remainder, uponandcontingenta so theintoverted

issue, legalin theequitable estate vestedthe without thedeath childof
ofto the terms and intentiongrantor, accordingof therepresentatives

that instrument.

Appeal. Claremont, inlate ofAmosProbate Tenney,
widow,a It.1839,in Lucythis diedcounty, May, leaving

E.Amos Emelineand three J.children, Tenney,Tenney,
and testa-and E. his last willLucy Pomroy. ByTenney,

the court ofandment, which was allowed byprovedduly
for this after bequeathing sundry legacies,county,probate

all theofto the andhe his widow use improvementgave
andrealestate,and remainder of his personal,residue

thethathe;her life and after her death providedduring
divided betweenof his estate should beresidue equally

societies,four named bythree children and charitablehis
theandchildren,each the: fourth thereof to ofhim one
wasTheto the four appelleeother fourth societies.

of Amosannexed,the Tenney.with willadministrator,
threeone of thewere E. Pomroy,The Lucyappellants

Glidden, adminis-Amos and Erastuschildren of Tenney,
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deceased,trator of Amos J. another of the threeTenney,
children of Amos Tenney.

On the 1840,27th of Emeline E.day April, Tenney,
one of the children of Amos in ofTenney, contemplation

with made andJohn S-. executed amarriage Spalding,
deed of trust one Ormond in in-Dutton,to which her

shetended husband to saidjoined, conveyedwhereby
herall the share or of father’sDutton portion estate, both

to shereal and which was entitled hisunderpersonal, will,
hold her use her andlife,to for own after her deathduring

life;to the use of said John S. his thenSpalding during
“to be over and divided the children of thepaid among

said her inEmeline, or representatives,legal equal pro-
if she leaveshould no will otherwiseportions,” disposing

thereof. If she her thehusband,survived trustee towas
over the whole trust estate herself after the deceasepay to

of her husband.
The took and in 1845, saidplace;marriage August,

Emeline E. became the mother aof child said John S.by
In said EmelineSeptember E.Spalding. following,

died intestate. In November or December, 1845, at the
of three or four months, died,the child and inage about

one afterwards said John alsoyear S. died. AnSpalding
administrator of said and also of said EmelineSpalding,
E., had been appointed.duly

Amos died in 1855,J. aTenney widow,August, leaving
C. sons,Elizabeth and two EdwardTenney, J. Tenney,

now of and P. a minor, whomofGeorge Tenney,age,
'Charles M. is R-.guardian. LucyBingham Tenney,

Amos diedwidow of in 1857.Tenney, February, Lucy
E. is the child of AmosPomroy only surviving Tenney.

On the 31st of theMarch, 1858, appellee settledhaving
of the estatehis administration account of Amos Tenney

the ain court for this county, balance ofwherebyprobate
in filed his$2,405.70 hands,was found his to thepetition

forth theof andfacts,judge probate, setting foregoing
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a distribution of saidfor balance to law.praying according
at a court of holden atprobate Claremont, onThereupon,

it26th of was1858,the decreed that said balanceday May,
as :be distributed followsshould to E. Pom-$601.42 Lucy

child of Amos to Eras-surviving Tenney; $601.42roy,
administratorGlidden, of Amos J. atus deceasedTenney,
Amos;of said to Milon admin-child C. McClure,$601.42

of S. andJohn to each of the$120.28istrator Spalding;
societies, named in thecharitable will of said Amos.four

anthis decree was taken to this court.appealErom
trusteeDutton, the named in the trust deedOrmond of

and John S. never receivedE. TenneyEmeline Spalding,
funds under said trust deed.claimed anyor

is a of the to the deedThe offollowing copy preamble
1840, before referred27,of to :Apriltrust

isa intended to andbe had so-maniage“Whereas
the said John S.between and the saidSpaldinglemnized

it isand intended secureE. to to her theTenney,Emeline
to have and the incomeafter said ofenjoymarriage,right,

the for two hundredor legacythe share poi'tion (exceptall
into bedollars, expendedand furniture,)seventy-five

heror to virtue of the lastaccrue belong bymaywhich
Amos late ofof said Clare-Tenney,and testamentwill

insaid share or thedeceased, by portionmont, vesting
as her intrustee, such mannerDutton, asOrmondsaid

to the of saidshall not be controlsubjectsamethat the
his :said nor to debtssubjectafter marriage,Spalding

theseend that be accomplished,to the objects mayNow,
&c.witnesseth,”indenturethis

of said deedis a of that ofportioncopyfollowingThe
involvedwasof whichconstruction particularlythetrust,

appeal:in this
“ thein in casethat,trust and confidenceInSecond.

Dutton,saidEmeline,the said thesurviveshallJohnsaid
said interest oradministrators,or will payexecutorshis

the term ofto the said Johnmanner duringin likeincome
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life;Ms natural and the decease of saidupon John will pay-
over and divide the whole of the estate then remaining
under this to andinstrument, the children of theamong
said Emeline, or her inlegal representatives, equal propor-

or otherwise of saidtions, dispose estate, the saidproviding
Emeline a willshall, executed,by properly andappoint
direct a different distribution and of said es-disposition
tate.”

In the deed of trust, assented to theSpalding provisions,
and therein andpayments dispositions expressed contained,

and covenanted himself,for his executors and administra-
tors, that neither he nor would ever do, or cause tothey
be done, act, matter or which should tendany tothing,
hinder, retard or the ofexecution the duties there-prevent

or the trusts or theby imposed, created,thereby enjoy-
ment of the secured.therebyrights

A. F. Snow,for the appellants.

Freeman for theMcClure, appellees.

Eowler, J. the of the last will ofprovisions AmosBy
his death in there vested inTenney, upon 1839, hisMay,

Emeline E. a to one fourthdaughter, Tenney, of theright
residue or remainder of his realestate, and afterpersonal,

of his funeraldebts, ofpayment charges, expense grave-
and thestones, several inenumerated the first andlegacies

second clauses of that will, to the life estate of hissubject
widow, R. therein. This interest of Eme-Lucy Tenney,
line E., under the father,will of her an immediate,being
fixed of future of the fourth of theright re-enjoyment
mainder of her father’s after the decease of hisproperty,

was a vestedwidow, descendible to herremainder, heirs in
the event of her and ofdeath, devised, as-capable being

or limited over her,signed instrumentby by any properly
executed for that to anduses, madepurpose, any subject
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trusts or which she orto appointany contigencies might
Had she died inestablish. without ofany way disposing

it have her or otherit, would descended to heirschildren,
64;at 1 Preston Estates 1 Hilliard’slaw. on Abridg-

Remainders;4 2364; ;ment Kent’s 205 Eearne onCom.
Black. et.164, seq.

seined of interest in her father’s estate underthisBeing
the 1840,his on 27th of in ofwill, April, contemplation

undertook,with John she herS.marriage bySpalding,
deed of that in said todate, placewhich joined,Spalding

trustee,her estate in in the hands of a andthis, remainder,
limit and to which it should beto the uses appliedappoint

husband,in the life time of and andherself contemplated
the fulfil-to determine to whom it should descend upon

ofterms thatment of those uses. was theherself,She by
of thatto receive use the incomedeed, to her separate

estate her after death the sameown and herlife,during
;his life andwas to be saidreceived by Spalding during

his death her children,the estate itself was to toupon go
to heror The effect of thislegal representatives. convey-

ance Emeline E. to vest in her under thetrustee,wasby
and toherself,the estate vested in con-deed, beforelegal

the same an immediate ofvert from fixed futureright
as ait had in her intohands,beenenjoyment, contingent

interest, in the her on thetrustee,hands of dependant
of the ordeath of herself said John S.priority Spalding,

theand also whether not child oror anyupon uncertainty
of herself exist at the saidchildren death ofmight Spalding,

in case he should survive her. the terms ofBy express
if her intended husband shedeed, did,the died before the

estate was to revest in diedherself. If shethereupon
her intended he was the incomehusband,before to receive

the to herhis and then estate tolife, was passduring
;themif then or the children of ofchildren, lived,any any

it was to her ownotherwise, to revert representatives.legal
the residuethis of her interest in orAfter assignment



1859.TERM,JANUARY 79

(Hidden Blodgett.v.

thetrustee,the legalestate tofather’sherofremainder
deed, asof thetheunderhim, provisionsinvestedestate

usescertainlimited toestate,an uncertain contingent
andhusband;and herE.Emelineof saidthe lifeduring

either todescendibleuses,of thoseterminationtheupon
asaccordingheror to representatives,children legalher
ofnon-existenceexistence oras thetothe event bemight

estatesof thethe termination particularatchildren,such
Com.remainder depended.the nowon which contingent

; Yeaton v.and notes­16, 17,b,by Grant)Dig. (Estates
and authorities.466,H.28 N.Roberts, Fost.)(8

totitlechild,Emeline’s the equitablebirth oftheUpon
child,did vest in that becauseinterest notthis contingent

not sur-sheuncertain,then not whether mightit was only
alsoestate,as herself to take the buthusband,vive her so

toso as itselffather,the child would survive itswhether
afterlatter continuedentitled to it. This uncertaintybe

deceasedEmeline;the death of the child beforebut having
itsof S.the termination of the life estate John Spalding,

beforeinterest,interest and thewas forever equitablegone,
to thein atchild, repre-the once legalcontingent passed

an absolute,had thensentatives of becauseEmeline, they
estate,of thefixed in the future enjoymenttoequityright

and N. Ten-the ofdeath John S. Lucyupon Spalding
still a matter of whowas, however,It uncertaintyney.

at theEmeline,ofbe the legal representativesmight
re-died,death of when he thebutSpalding; contingent
ofmainder at once vested in the representativeslegal

estate of It.to the lifeEmeline, Lucy Tenney.subject
her and hersister, brother,These were E.Lucy Pomroy,

Amos the death Amos inJ. On of J.Tenney. Tenney,
his interest in Emeline’s share of the1855, reversionary

estate,remainder of her father’s to the life estatesubject
of It. under the of the trust deed,Lucy Tenney, provisions

sons,descended to his Edward andJ. P. Tenney,George
who were thereafter the of Emeline,representativeslegal
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half of her interest.the reversionaryas Uponrespected
thetherefore,B.death of Lucy Tenney, equitablethe

E.sister,to her and herestate Lucy Pomroy,belonged
P.andEdward J. Tenney.Georgenephews,

died before the decease ofAs John S. LucySpalding
theDutton, trustee,and Ormond never re-B. Tenney,

the and doesof not now claimceived property,any portion
heestate,with the be consider-in mayto interfere any way

his to have the fundswaiveded as legal right passhaving
the samehands, andhis bemay properly paidthrough
trust. Eearne onthe cestuis Bemainders ;to quedirectly

andEstates; Hilliard’s otherPreston on Abridgment,
cited.beforeauthorities
the of under theof circum-The decree judge probate,

haveshould distributed one half ofcase,of thestances
the funds in thefourth of handsE. ofEmeline Tenney’s
E. andsister,her the otherto Lucy Pomroy,the appellee,

her two Edward J. andthereof to nephews,half George
insteadthem,to shared between ofP. be equallyTenney,

to the ofthe whole thereof administrator herdistributing
must,Ithusband, therefore,John S. Spalding.deceased

entered thereof,and a new decree instead dis-reversed,be
inof the hands$2,405.70,of the balance$902.13tributing

to E. to Erastusthe Pomroy; $601.42of appellee, Lucy
;Amosadministrator of J. to$150.35|-Glidden, Tenney

M.to Charles Bingham,J. Tenney;Edward $150.35-J
to the DomesticP.of Tenney; $120.28Georgeguardian

the American Bible Socie-; to$120.28SocietyMissionary
toAmerican Education beto the Society;and $120.28ty,

anddistributeesseveral uponto said accordingoverpaid
decree.of thethe terms originalto

to Emelineeffect we haveand givenThe construction
de-seem nottrust only imperativelydeed ofE. Tenney’s

aloneinstrument,that butofthe languagemaded by
intention ofherout clearly expressedof carryingcapable

of her father’sremainderin theher interestso vesting
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estate under the will, to the life estate of R.subject Lucy
“in her as thattrustee, the same should not beTenney,

to the control of saidsubject after saidSpalding marriage,
nor to his debts.”subject

As the have in theappellants wholeprevailed subject
matter of of entitled to asappeal, are, course, costs,they
the prevailing party.

Decree reversed.probatejudgeof of

State v. Connell.

An for selling pint liquorindictment one of isspirituous sustained by
proof glasses liquor.of tbe sale of two of sucb

indictment,On tbe antrial of tbe respondent permittedcannot be to tes-
27, 1857, 1952,tify, under tbe provisions of tbe act of June cb. and of

25, 1858,tbe amendatory act of cb.June 2090.

The was indicted for one ofrespondent selling pint spir-
ituous The that he soldwas two ofliquor. proof glasses
such The court ruled that theliquor. quantity alleged
was andimmaterial, instructed the thatjury they might
convict, the didsold notquantity correspondalthough

that inwith the indictment.alleged
The aoffered himself as witness torespondent testify
the thetrial,on but was excluded court.by

The returned a of and theverdictjury guilty, respond-
ent to the and instructions afore-excepted rulingshaving

moves forsaid, a new trial.


