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State v. Connell.

estate under the will, to the life estate of R.subject Lucy
“in her as thattrustee, the same should not beTenney,

to the control of saidsubject after saidSpalding marriage,
nor to his debts.”subject

As the have in theappellants wholeprevailed subject
matter of of entitled to asappeal, are, course, costs,they
the prevailing party.

Decree reversed.probatejudgeof of

State v. Connell.

An for selling pint liquorindictment one of isspirituous sustained by
proof glasses liquor.of tbe sale of two of sucb

indictment,On tbe antrial of tbe respondent permittedcannot be to tes-
27, 1857, 1952,tify, under tbe provisions of tbe act of June cb. and of

25, 1858,tbe amendatory act of cb.June 2090.

The was indicted for one ofrespondent selling pint spir-
ituous The that he soldwas two ofliquor. proof glasses
such The court ruled that theliquor. quantity alleged
was andimmaterial, instructed the thatjury they might
convict, the didsold notquantity correspondalthough

that inwith the indictment.alleged
The aoffered himself as witness torespondent testify
the thetrial,on but was excluded court.by

The returned a of and theverdictjury guilty, respond-
ent to the and instructions afore-excepted rulingshaving

moves forsaid, a new trial.
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Waite,Burke thefor respondent.
to be bound theIf the did not intend byState quantity

notice should have been to thealleged, respondent,given
3 T. E.it under a videlicit. v.by Seymour Knox,alleging

;65 3 M. & ; Bowman,v. Sel. Arundelv.Pratt, 173Amfield
2 291; 114;Moore v.Bray Kreeman,v. Moore Gladstone

2 v.Neal, ; 291, Williamson,13East 410 OrispenSaund. (e ;)
8 Taunt. 107.

in ex-The act of the an25,1858, is, terms,June broadest
which27,1857,tension of the of the act of Juneprovisions

as ina witnessdeclare no shall be excludedthat person
areason of hiscivil suit or party,any proceeding, by being

“ at law or into all suits andactions, proceedings equity.”

for theTieknor, solicitor, State.county
The that in is notis,established rule pleading, quantity

unless it a the offencematerial, constitutes ofpart charged.
Were toit it would be convictotherwise, forimpossible

act the indictment is founded.violations of the on which
The of that1858,act of June extends the25, provisions

andof June to causes not to crim-1857, civil27, pending,
construction,inal this the terms ofUponproceedings.

the are satisfied.former act fully

isof soldliquorsTheSawyer, J. quantity spirituous
in the act ofthe offenceimmaterial; statute consisting

a contract in it is neces­In out pleading,settingselling.
;itand as laid butto set it forth to provesary correctly,

not so in and an offence which isproving equallyalleging
or another iscommitted, whether one quantity proved.

148;1Rex Ld. 6 R.Burdett,v. Rex v. Gillham, T.Raym. ­
265.

aThat there are cases where the of videlicitwillwant
material,an averment which would notrender otherwise

2true; n.so, 291,be is Saund. but theyundoubtedly (1;)
contract,cases of the rules of'are, where, bygenerally,
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&c.,time,the averment of quantity, mayprice,pleading,
election of theeither or at thebe pleader;specific,general

instead of theand if he the formwhere, adopts specific
stated;as as,ithe is bound to prove preciselygeneral,

made thebethe averment of time by gen-where may
““ orthereto,”afterwards,”eral of or priorallegation

in aa or or averringsubsequent prior day;by specifying
“ asum forforth,or it beprice, may by settinggenerally,

thecertain sum or to orbeprice by statingagreed paid,”
sum or modes ofWhere either of theseprice specifically.
averment be at the of themay adopted pleasure pleader,
if the sum or insteadstated,isday, quantity specifically
of the averment state-followed thegeneral by specific
ment under a videlicit,the averment must he pre-proved

as stated. the theHere, averment thatcisely general
“sold a certainrespondent of liquors,”quantity spirituous

without how much, would bad. Somebespecifying quan-
must stated,be immaterial to betity though proved pre-

as and understated, whether stated a videlicitorcisely
without theit, is sustained ofallegation by proof any

1 Chit. Cr.quantity. Law 227.
In the ease of State v. in thisFlanders, volume,reported

the court had theoccasion to consider other question pre-
sented this and heldcase, it was there that theby object
of section of2, 25,the act of to extend1858,June was
the of the act of whichprovisions 27, 1857,June permit
the to in civil to causes thenparties cases,testify pend-

not to criminalbut The of theing, proceedings. grounds
are indecision stated that and need herecase, not be

The overruled, the motion forrepeated. exceptions being
a trial must be denied.new


