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costs, errors,a is for thebrought judgmentof error to reverse aWhen writ
record,any,if a flies andby uponare to be ascertained re-taxation the

evidence, byto this theas furnished in the court and sent courtbelow
furnished here.transcript; and not and extraneousby new evidence

If mayand flies thatimperfect,the record of the court below are court
sendingnecessary transcriptmake all them theperfectorders to before

to this court.

understandingly,is not sent tax the billup mayIf sufficient to diminution
aalleged, transcript necessary papers bybe and of the be obtained cer-

tiorari.
testimonyis inpractice taxingIt not the in to receive oral a billthis State

of costs.

to a forreverseError,Writ or brought judgment
taxcommissioner,to toeosts. The case was referred a

the On thethe and make to court. hearingbill report
error the defend-before the in calledhim, plaintiff upon

someto as a witness as toant in error disputedtestify
declined to tes-bill. defendant in erroritems in the The

to;wasdecide that he boundunless this court shouldtify
fact,a of theand the commissioner made special report

decided.that the bequestion might

in contended thatHibbard, error,H. A. for the plaintiff
thewitnesses,of 1857the acts and 1858,by partiesmaking
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contendeddefendant in error was bound to He alsotestify.
a of this kind,as a matter of onthat, practice, hearing

had a the at all that it wasevents,tothey testimony;right
to himwithin the discretion of the commissioner require

to testify.

in maintained that theerror,for the defendantI/yford,
andact of 1858 that the defendantunconstitutional,was

could to He cited Billnot be ofcompelled testify. Bights,
; 3 H. ; Bull,Article 23 v. N. 473 v.Winnick,Woart Colder

3 389.Dal.

J. "When a writ of is re­Eastman, error tobrought
verse a the revise the tax­costs,for court wholejudgment

for the items that are too oration, illegallylargededucting
de­in areembraced the and whereverbill, theyadding

ficient; and for whichif, the the sumwhole,upon judg­
ment than what thehas been rendered is not greater
defendant in entitled to aerror would have been upon
correct not Bedelthe will be reversed.taxation, judgment

Goodall,v. 26 Ford v.92;N. H. 7Wright,(6 Fost.)
N. H. 586.

And is to be ascertainederror,whether there is an upon
as fur-evidence,a re-taxation files andrecord,theupon

to this court thenished in the below and sent bycourt
arein mistakes ascertainedthe same manner astranscript,

in the on thecourt below a taxation papers,upon original
before judgment.

are madeto our of costsbillspractice, up byAccording
and ifthe the is entitled to them,of whoattorney party

thethe bill is not so as to toseen, be byagreed opposing
as is taxed thecase,oftentimes the nor court,attorney, by

the is entered a taxation made thejudgment upon by
himself. If the attention the other isof partyattorney

called to the and a arises as tobill, item,anydispute
is made to the whoapplication judge,usually presiding
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orallowed,isthe and settles what to beexamines bill ap-
tax the bill.a commissioner topoints

the attendanceshall be allowed forIn whatascertaining
ofis taken of thea notice number daysof judicialparty,

at each and also whetherterm,court is in session thethe
So,defendant and answered to the action. inappeared

the taketravel,what is to be allowed for courtdetermining
thethe of the wherenotice of distance and situation place

to tax travel resides. These mattersentitled forparty
in case. Thefrom the writ and other thepapersappear

is shown the returns and cer-attendance of witnesses by
;and other evidencetificates the writtenupon subpoenas,

inreceiveit is not the to oral theand testimonypractice
costs.taxation of

a writ is a ofreturned,When of error thetranscript
the in the writ is torecord of suit named annexed and

iswrit;the and it the of the defend-returned with duty
in theant error to file all with clerk ofnecessary papers

madebelow,the court that the record bemay properly up
returned; are notand the and if sotranscript theyduly

the court make allfiled, orders,below sonecessarymay
filesthat the made Rochesterv. Roberts,bemay perfect.

25 N. H. 495.(5 Fost.)
can be for error which contradicts theNothing assigned

The this arerecord. authorities nu-positionsustaining
31 H.Simes,merous and uniform. v. N.Claggett (11 Fost.)

“ the courts22. Lord Bacon that the records of ofsays,
cannot becredit,of the ques-thingsjustice being greatest

;but matters of with themselvestioned by equal notoriety
matter error shouldwherefore, the for beassignedthough

witnesses best thecredit,of the wouldbyproved yet judges
it.” 2 219.admit Bac. Abr.not

theIf, when of the is itreturned,record istranscript
itfound to so that considereddefective,be cannot be un-

of thediminution record bederstandingly, may alleged,
aand certiorarito the to thebelow,court same,perfect may
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itself cannot bebut the record contradicted.be procured;
be and nottaxed,bill of costs must revised newbyThis

extraneous theevidence, record,and to but theforeign by
and in case sentof the record the fromtranscript papers

court united withthe below. That thosetranscript,
take notice,of the court mustmatters which settlejudicial

correctness of the for costs. If thethe recordjudgment
and sufficient has not sentdefective,is been to tax theup

diminution andbill be amayunderstandingly, alleged,
of the be thus obtained.necessary Buttranscript papers

the norneither commissioner the court can ago beyond
thus cannot receive the oraltranscript perfected; they tes-

witnesses, norof considertimony affidavitsany whichany
courtdo not come from the as abelow of the trans-part

cript.
The defendant in error, then, cannot be torequired

in a of this kind, nor would thetestify oralproceeding
of witnesses be admissible. Ittestimony any therefore

in this case,becomes to examine into theunnecessary,
of the act of 1858,constitutionality thatproviding parties

bemay witnesses.
The recommittedbe for thereport commissionermay

to to the here indicated.proceed principlesaccording
In case,this the attention of theupon courtconsulting

been calledhas to the loose manner in which bills of costs
theare and of writs oftaxed, errorfrequently multiplicity

to reverse and wecosts,for have comebrought judgments
to the conclusion to down a rulemorelay stringent upon

that,the to the effect no costs shallsubject; hereafter, be
fees,taxed and and travelfor clerk’s sheriff’s andexcept

unlessattendance of the and the samefee,attorneyparty,
to,shall be in the or hiswriting, opposite party,agreed by

the in oror theclerk,allowedattorney, by writing, by
decision.the clerk’son fromappealpresiding judge,
recommitted.Report


