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entered in court. Beyond doubt, such a blank, having
been once so used, has performed its office, and it has
ceased to be capable of use to draw a valid writ upon
afterward. The uniform practice has been to quash writs
so drawn at once, and there seems to us no doubt of its
propriety.

As the errors assigned are not sustained, there must be

Judgment for the defendant,

Hayss ». MoRRISON.

Costs upon a judgment rendered in an action ex contractu, are to be appor-
tioned among the several judgment debtors in proportion to the shares,
which, as amongst themselves, they are respectively bound to contribute
towards the debt.

No contribution is to be had among several judgment debtors on account
of expenses incurred in defending the suit in which the judgment was
rendered, unless the parties between whom contribution is sought agreed
to bear the expenses jointly. .

In case a general agreement is made to share future expenses which are
indefinite, no action lies in favor of either party against the other to
recover his share of the joint expenses, until they have accounted
together, or until the account has been presented, and its adjustment de-
manded. If the agreement extends only to a definite liability for a sum
certain, no demend is necessary.

AssumpsIT, upon the general counts, for money lent and
advanced, paid, laid out and expended, had and received,
and for interest on money due from the defendant.

The plaintiff’s specification is for cash lent in September,
1852, $75, and interest thereon.

Plea, the general issue, with a set-off, consisting of three
items:
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1. Cash paid by the defendant for the plaintiff, in Sep-
tember, 1852, on a judgment recovered by J. Pendergast
against the parties and two others, $94.81.

2. Cash paid for witnesses’ fees in defending the action
in which said judgment was rendered, $8.75.

8. Cash paid N. & G. N. Eastman, for services as attor-
neys in said action, $9.85.

It appeared in evidence that the parties, Francis Hayes
and David Morrison, together with John Walker and
Daniel Morrison, built and owned a saw-mill, as tenants in
common; Hayes contributing and owning one half, Walker
one fourth, and the Morrisons each one eighth; and that
they used and occupied the mill according to the propor-
tion of their several inferests in it; Hayes six days,
‘Walker three, and the Morrisons each one and a half in
every twelve working days, and each supplying oil, files,
&c., while he thus occupied. One John Pendergast had
been employed by the four owners to build the mill on
their joint account, and he had recovered judgment against
them, at the September term, 1852, for his labor and ser-
vices; the amount of the debt in the judgment being
$276.82, and of the costs $758.44. Soon after the suit was
commenced by Pendergast, Hayes and one of the Morri-
sons consulted counsel in regard to a defence, and their
legal liabilities for the costs of the suit, and received from
counsel the opinion that the costs would be divided among
them, according to their several interests in the mill. It
appeared that this was the understanding among all the
parties during the pendency of the suit, and that Hayes
said he expected to pay one half of the costs, but that there
was no special agreement that the costs should be thus
divided. After the rendition of the judgment, the four
judgment debtors, being about to pay the amount to Pen-
dergast, were informed by other counsel that in his opinion
they were legally bound to pay the costs in equal propor-
tions, each his one fourth, without regard to their several
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shares in the mill. The amount of the judgment debt
was thereupon paid by them in the proportion of their
respective interests in the mill, and the ecosts réndered in
the judgment were equally divided among the four, each
paying one fourth part. Hayes, the present plaintiff, then
let the defendant Morrison have seventy-five dollars in
cash; and the evidence tended to show that the defendant
then agreed to see the plaintiff and pay him the money, or
in some way adjust it the next week.

The first item in the set-off is the difference between
one fourth and ome eighth of the costs, and interest
thereon; being the amount paid by the defendant towards
the cost more than his one eighth part. The other two
items are for cash paid by him to procure the attendance
of witnesses, and for services of counsel in making defence
to the Pendergast suit. The payment of these several
sums by the defendant was admitted. It appeared that
the mill-owners had never settled among themselves as to
the sums paid out by them respectively, on account of
the expenses incident to the defence of that snit; and it
did not appear that any demand had ever been made by
the now defendant, upon either of the other three defend-
ants in the Pendergast suit, for payment of any share of
those expenses, or for a settlement as to the respective
amounts paid by each.

A verdict was taken by consent for the plaintiff, for the
seventy-five dollars, and interest thereon, upon which judg-
ment is to be rendered; or if the set-off or any part thereof
should be allowed to the defendant in this action, the ver-
dict is to be set aside, and judgment entered for either
party, and for such sums as this court may order.

H. A. Bellows, for the defendant.

It being conceded that the plaintiff was bound to pay
one half of the damages recovered, we hold that he was
bound to pay one half of the costs, which are but an inci-
dent. )
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The defence of the suit was the joint act of all the de-
fendants, and for their joint benefif, though not in equal
proportions. Had the defence prevailed, it would have
been for the plaintiff’s benefit, in proportion to that of the
defendant, as four to one. If the plaintiff, as between him
and the defendant, bad been alone interested, he must
have paid the whole. Hawes v. Martin, 1 Esp. 162; 2
Stark. Bv. 102. It is manifestly equitable that the plain-
tiff should pay of the costs in proportion to his interest.
Fletcher v. Graves, 11 N. H. 868; Boardman v. Paige, 11
N. H. 431. On the subject of contribution, there is no
distinction between the debt and costs, where the defence
was the joint act of the parties. Davis v. Emerson, 5 Shep.
64. In that case the share of each surety in the debt de-
termined the share of the costs.

In this case the plaintiff and defendant stand in the rela-
tion of sureties, each for the other’s portion.

The case of Graham v. Robertson, 2 T. R. 282, shows
that the share of the costs depends upon that of the debt.
The defence was prosecuted with this understanding, and
it must be deemed that the expenses were incurred upon
that basis. The amount paid by the defendant for the
plaintiff on this judgment was the excess of the sum paid
over one eighth part of the whole judgment. For this
the defendant has his right of action, and the obligation
of the plaintiff to refund is not affected by the fact that
the defendant paid it under a claim by-the plaintiff that
he was bound to pay it. Morrison was bound to the cred-
itor to pay the whole, and had he done so his claim for
contribution against Hayes could not have been impaired
by any denial of his obligation to contribute at all.

G. N. Eastman, for the plaintiff.

The evidence is clearly sufficient to sustain the verdict,
as it shows that the seventy-five dollars were loaned upon
a promise to repay.
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As to the set-off, there was no agreement among the
four defendants to the original suit that the plaintiff in
this should pay one half of the costs. Whatever “under-
standing” there might have been to that effect, it must be
regarded as an understanding founded upon a mere loose
supposition that this was his liability by force of law, and
pot by virtue of any agreement to that effect. The set-off
is claimed on the ground that the money was paid under
a mistake of law. There was no such mistake. The de-
fence to the Pendergast suit was a common matter, in
which all were equally interested. Each should, therefore,
bear an equal proportion of the expense. The defence
was precisely the same thing to each. Upon what prin-
ciple can the court say that they should bear the expense
in different proportions? It had no relation to the indi-
vidual ownership, like the construction of the mill, but
was based upon the fact that each felt himself called upon
to resist an unjust claim, and thus all stood om equal
ground. Besides, the mill-owners had never come to a
settlement, and adjusted their respective payments towards
the expense. In this respect they stand as partners, and
1o one can have a eause of action against either of the
others until, upon a final adjustment, it is found who has
paid more than his share and who less; Ch. Con. 218;
Gibson v. Moore, 6 N. H. 547; and this applies to all the
items of the set-off, the first no less than the other two.

Sawver, J. There is sufficient evidence in the case to
sustain the verdict, if the set-off upon the faets is not to
be allowed. The facts stated that the plaintiff let the de-
fendant have seventy-five dollars, and that there was evi-
dence tending to show that the defendant agreed to see the
plaintiff and pay him the money, or in some way adjust it
in the course of the next week, are clearly sufficient to
warrant a jury in finding that the money was loaned upon
a promise to repay it. The verdict, therefore, must stand,




JANUARY TERM, 1859. 95

Hayes v. Morrison.

unless there is competent evidence to support some one or
more of the items of the set-off.

The first item is for cash paid on the judgment recov-
ered by Pendergast. It was recovered by him against the
parties to this suit, and two others jointly; and as to the
costs rendered in the judgment, was paid equally by the
four judgment debtors. Each of the four was liable to the
creditor to pay the whole amount of the judgment costs,
as well as debt, while, as between the four debtors, they
were bound to pay both in respect to the costs and the
debt, in proportion to their respective shares in the debt;
that is, in proportion to their several sharesin the mill.
The costs must be regarded as incident to the debt. Upon
the question of contribution, they cannot be distinguished
from it. The failure to pay the debt which occasioned
the costs is to be imputed to all who were liable, and sued;
and the extent of their neglect is to be measured by the
respective proportions which they were bound to pay in
reference to each other at the time of suit brought. They
were bound to contribute each his proper share towards
the debt; and the costs which resulted from their neglect
to pay the debt must be apportioned among them in pro-
portion to the measure of neglect imputable to them. The
same equitable principles which govern in the case of con-
tribution among co-promissors, in reference to the debt for
which they are jointly liable, equally apply in the case of
costs rendered in judgment against them jointly for the
non-payment of their joint debt. This view is sustained
by the principles recognized in the case of Flcicher v.
Grover, 11 N. H. 368, and in Boardman v. Paige, 11 N. H.
481. The position is sustained by Davis v. Emerson, 17
Me. 64, which is in point.

‘When, therefore, the defendant paid with his own money
the judgment for the costs to the extent of one fourth part
of the whole amount, he paid it to relieve himself and the
other three judgment debtors from a common burthen,
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which, as among themselves, they were bound to sustain
in proportion to their respective shares in the debt.

‘Walker, one of the four, having paid one fourth part of
the Whole cost, satisfied the judgment to the extent to
which he was bound to contribute, in order to relieve him-
self and his co-debtors from the common burthen. The
plaintiff was bound to econtribute one half of the whole
amount. He paid but one fourth, and his other ‘one fourth
was paid by the defendant and the other debtor, Morrison,
together, each contributing -one eighth of the whole
towards the share which the plaintiff was bound to pay.
The defendant, therefore, paid to that extent, that is, one
eighth of the whole, for the benefit of the plaintiff. Nor
is the position of the parties in reference to the question
of contribution at all affected by the fact that when the
money was paid, the parties supposed they twere paying
according to their just proportions. The payment was
compulsory. In making payment to the extent of one
fourth instead of one eighth, the defendant, as to himself
and the creditor to whom the payment was made, satisfied
his own debt to that extent. The whole amount of the
judgment was a debt against him, which the creditor had
the power to compel him to pay, regardless of the obliga-
tion of the others to contribute. = If he had paid the whole,
either with or without the understanding that he had a
remedy over against the others for the whole or any por-
tion of the money paid, it would have been in either case
equally the application of his own money to pay his proper
debt, as between him and the creditor. If he was other-
wise entitled to such remedy, it would not be lost merely
because he paid the debt with the understanding that the
law did not afford him such remedy. Iven his express
agreement with the other debtors to pay it as his own, as
between him and them, would not change the character or
consequences of the payment, unless it was founded upon
a legal consideration, thus constituting a new contract be-
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tween him and them, by which he undertook to relieve
them from the debt and assume it as his own. The pay-
ment, therefore, though made by the defendant with the
understanding that it was to the extent of his share and
no more, was in fact, beyond that; and so far ag it exceeded
that, was in fact a payment made by one judgment debtor
for another, in a case where contribution is to be had.

No demand is necessary for the recovery of money thus
paid in discharge of a specific liability. It was the duty
of the plaintiff' to have paid it to the defendant immedi-
ately. The relation existing between co-promissors in
such case is such that the law implies a request by the
plaintiff’ to pay the money on his account, and he was
bound to refund it without demand. The bringing of the
suit is a sufficient demand.

The other items of the set-off stand on different ground.
They are for advances or payments made on account of the
charges and expenses incurred in prosecuting the defence
to the action in which the judgment was recovered. If
there is to be contribution between the parties to this suit,
on account of payments made by the defendant, as speci-
fied in the last two items of the set-off] it is not because
they were jointly liable, or were made co-defendants in that
action, but because the parties, or they together, with the

other two defendants in that action, agreed among them- |

selves to unite in the defence, and bear the expenses
jointly. In the absence of any agreement to that effect,
either of the parties, incurring expense in defending the

suit, would incur it on his own account. The fact that-

others had a common interest with him in the defence
would not of itself authorize him to incur expense upon
their joint account. If the action had been for a tort, in
which case no contribution could be had among the judg-
ment debtors, their agreement to conduct the defence upon
their joint account would have rendered the necessary and
proper expenses of the defence their joint debt, for the
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payment of which contribution might have been had, as in
other cases upon contract. But whether the action were
for a tort or ex contractu, the only ground upon which con-
tribution could be required for the expenses incurred in
the defence is, that the parties among whom contribution
ig sought, agreed to make it on their joint account. It is
not stated in the case whether such agreement existed or
not between these parties, and that fact is material. With-
out the finding of that fact the court cannot hold, as a con--
clusion of law, that the last two items are to be allowed.
There is, perhaps, evidence in the case, competent to be
submitted to a jury upon the question, but it should have
been passed upon by them, or the fact that there was or
was not such agreement should have been stated.

But upon another ground the claim of the defendant
under the last two items may be disposed of, even if it be
assumed in his favor that the agreement existed. The fact
is found that the mill-owners never had a settlement among
themselves, as to the expenses incurred in the defence of
the Pendergast suit; and it did not appear upon the trial
that any demand was cver made by the defendant upon -
the plaintiff for his share of the expenses. There is no
evidence in the case tending to show such .demand.
Assuming, then, that there was an agreement either among
the four original defendants, or between the two who are
parties to this suit, that the expenses in procuring the
attendance of witnesses and the services of counsel were
to be on their joint account, and that the sums specified in
these two items were proper advances or payments made
by the defendant under that agreement, still the defendant
has no cause of action against the plaintiff on account of
them, until a demand upon him for his proportion. The
general principle is, that where the cause of action arises
upon a precedent debt or' duty, no demand is necessary.
It is clear that no debt or duty arises in favor of one
of the parties to a general agreement to share in future
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expenses, which are indefinite and contingent, until, upon
accounting together, it is ascertained who had paid more
than his just share of the whole expense, and who less,
and how much less; thus determining in whose favor, and
against whom, and for how much a cause of action exists;
or until the party by whom the excess has been paid pre-
sents the account to him who is deficient, and demands its
adjustment. It must be understood from the case that the
agreement, if any existed, was to share, not in a specific
liability of a certain and definite amount, but in the ne-
cessary expenses incident to the defence, the amount of
which was indefinite, and could not be known at the time
of the agreement. Such general agreement places the
parties, quoad hoe, upon the footing of partners, and implies
an accounting together, and a striking of balances, in
respect to their joint transactions, before a liability is
incurred by one to the other.

The defendant, then, being entitled to recover upon the
first item in the set-off, but not upon the others, the ver-
dict must be set aside, and judgment rendered in his favor
for the balance due him on account of the first item, after
deducting therefrom the seventy-five dollars loaned to him
by the plaintiff, and interest théreon.




