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' Hayes v. Morrison.

such adoubt, blank,in court. Beyond,entered having
its and itoffice,so has hasused,once performedbeen

use draw validto be of to a writceased capable upon
uniform has been toThe writsafterward. practice quash

and there seems to no ofonce,at us doubt itsso drawn
propriety.

sustained,are not there mustAs the errors beassigned
theJudgment for defendant.

Hayes v. Morrison.

contractu, appor-exin an action are to bejudgmenta rendereduponCosts
shares,in thejudgment proportiondebtorsamong the several totioned

themselves,which, they respectivelyare bound to contributeamongstas
the debt.towards

judgmentamongis had debtors on accountto be severalcontributionHo
defending judgmentin theincurred in the suit wasexpensesof which

rendered, agreedisparties soughtunless contributionthe between whom
jointly.expensesto bear the

expensesis made to share future which aregeneral agreementcase aIn
indefinite, againstlies in of either the other topartyno action favor

expenses, theythe until accountedjointhis share of haverecover
and itspresented, adjustmentor until the account has been de-together,

aa for sumagreement only liabilityIf extends to definitemanded. the
certain, necessary.isno demand

lent andcounts,the forAssumpsit, moneyupon general
received,had andlaid out andadvanced, paid, expended,

defendant.due theon fromand for interest money
inlentfor cash September,isThe specificationplaintiff’s

and interest thereon.1852, $75,
of threeset-off,aissue,the withPlea, consistinggeneral

items:
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1. the defendant for the inCash paid by plaintiff, Sep-
aon recovered J.tember, 1852, judgment by Pendergast

the and two others, $94.81.against parties
in2. for witnesses’ fees theCash actionpaid defending

in was rendered,which said §8.75.judgment
8. &G-. Eastman,Cash N. N. for services as attor-paid

in said action,neys $9.85.
It in evidence that the Francisparties,appeared Hayes

Morrison,and David with John Walker andtogether
aMorrison,Daniel built and owned saw-mill, as tenants in

common; and one half,Hayes contributing Walkerowning
thefourth,one and Morrisons each one andeighth; that

used and the mill tothey theoccupied according propor-
it;tion of their several interests in sixHayes days,

and the MorrisonsWalker each one and athree, half in
and eachtwelveevery days, oil, files,working supplying

&c., he thuswhile One John hadoccupied. Pendergast
the four ownersbeen to build the mill onemployed by

account, and he hadtheir recoveredjoint judgment against
term, 1852,at the for histhem, labor and ser-September

vices; the amount of the debt in the judgment being
and the costs Soon afterof the$276.82, $758.44. suit was

andcommenced one of theHayes Morri-by Pendergast,
counsel in to asons consulted anddefence, theirregard

for ofliabilities the costs the andsuit, receivedlegal from
thecounsel that the costs would be dividedopinion among

to theirthem, several interests in the mill.according It
that this thewas allappeared theunderstanding among

the of the andparties suit, thatpendencyduring Hayes
said he the costs,to one half of thatbut thereexpected pay
was no that the costs should be thusspecial agreement

thedivided. After the rendition of the fourjudgment,
debtors, about to the amount to Pen-judgment being pay

inwere informed other counsel that his opiniondei’gast, by
inwere bound the coststothey pay equallegally propor-

each his one to theirtions, fourth, without severalregard
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the mill. theshares in The amount of debtjudgment
inthem thethereuponwas of theirpaid by proportion

interests in the and themill, costs réndered inrespective
the were divided the four, eachequally amongjudgment

one fourth the thenpart. plaintiff,paying Hayes, present
havelet the defendant Morrison indollarsseventy-five

cash; the to theand evidence tended show that defendant
and him thethen to see the orplaintiff' pay money,agreed

the next week.in some itway adjust
is the differencefirst item in set-off betweenThe the

the and interestcosts,and one ofone fourth eighth
the amount the defendant towardsthereon; bypaidbeing

othermore than his one The twothe cost eighth part.
for cash him to the attendanceitems are paid by procure

inwitnesses, and for services of counsel defencemakingof
of these severalThethe suit. paymentto Pendergast

Itwas admitted. thatthe defendant appearedsums by
asthemselves tohad never settledmill-owners amongthe

ofthem on accountsums out respectively,the paid by
suit;that andto the defence of itincidentthe expenses

madeeverdemand had been bydid not thatappear any
three defend-of otherdefendant, either thethe now upon

ofof sharesuit,in for anyants the paymentPendergast
as to theor a settlement respectivethose forexpenses,

each.amounts paid by
theforA taken the plaintiff,verdict was consent forby

whichthereon,and interestdollars, upon judg-seventy-five
or thereofor if set-offrendered; partis to be the anyment

action, the ver-to in thisthe defendantshould be allowed
entered for eitheris andto be set aside, judgmentdict

assums this court order.mayand for suchparty,

for the defendant.A. Bellows,IT.
tothat the was bound payIt conceded plaintiffbeing
he wasthatthe we holdrecovered,half ofone damages

inci-anare butcosts,of the whichto one halfbound pay
dent.
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the suit theThe defence of was act of all the de-joint
and for theirfendants, joint benefit, not inthough equal

Had the defence it would haveproportions. prevailed,
been infor the benefit, that of theplaintiff’s toproportion

as four to one. If thedefendant, as between himplaintiff,
theand had alonedefendant, been heinterested, must

have the v.whole. Hawes 1 2paid Martin, 162;Esp.
Stark. Ev. 102. It is thethatmanifestly equitable plain-
tiff should of the costs in to his interest.pay proportion
Fletcher 11 N. H.Graves, 368;v. Boardman v. 11Paige,
N. H. 431. On the of issubject contribution, there no
distinction thebetween debt and costs, the defencewhere
was the act v.of the Davisjoint parties. Emerson, 5 Shep.
64. In casethat the share of each in the debtsurety de-
termined thethe share'of costs.

In this case the and defendant stand in theplaintiff rela-
tion of each for thesureties, other’s portion.

The ease of v. 2 T. E.Robertson,Graham 282, shows
that the share of the costs that of the debt.depends upon
The defence was with thisprosecuted andunderstanding,
it must be deemed that the were incurredexpenses upon
that basis. The amount the defendant for thepaid by

on this thewas excess ofplaintiff the sumjudgment paid
over one of the wholepart Eor thiseighth judgment.
the defendant has his of andaction, theright obligation

theof to refund is not affected the fact thatplaintiff by
the defendant it under a claim thatpaid by’the plaintiff
he to it: Morrisonwas bound was bound to the cred-pay
itor to and had he so claimwhole,the done his forpay

not have beencontribution couldHayesagainst impaired
denial of his to contribute at all.by any obligation

Eastman,N. for theG. plaintiff.
The isevidence sufficient to sustain the verdict,clearly

as it shows.that the dollars were loanedseventy-five upon
a topromise repay.
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As the there no theset-off,to was amongagreement
that the infour defendants to the suit plaintifforiginal

“this should one under-half of the costs. Whateverpay
there that it must beeffect,have been tostanding” might

mere looseas an founded auponregarded understanding
andlaw,that this his ofwas forcesupposition liability by

set-offnot virtue of to that effect. Theby any agreement
underis claimed on the that the was paidground money

de-mistake. Themistake of law. There no sucha was
inmatter,a commonfence to the suit wasPendergast

should, therefore,all interested. Eachwhich were equally
defenceThean of thehear expense.equal proportion

whatthe same to each. prin-was Uponprecisely thing
theshould bear expensecan the court thatsay theyciple

the indi-to? had no relationItin different proportions
mill,the butoflike the constructionvidual ownership,

calledeach felt himself uponthe fact thatwas based upon
all stood onand thusclaim, equalresist anto unjust

anever come tothe hadBesides, mill-ownersground.
towardstheirandsettlement, paymentsadjusted respective

andasthis standIn they partners,the respectexpense.
either of thecause of actioncan have ano one against

it is found who hasa finaluntil, adjustment,others upon
218;Con.less; Ch.his share and whomore thanpaid

all theto547;6 H. and thisv. N.Moore, appliesGibson
other two.first no less than theset-off,of the theitems

case toin theis sufficient evidenceJ. ThereSawyer,

the facts is not toif the set-offverdict,sustain the upon
let the de-that theThe facts stated plaintiffallowed.be

that there was evi-dollars, andhavefendant seventy-five
to see thethe defendantthatdence to show agreedtending

itin somehim the or way adjustand money,payplaintiff
sufficient toweek, arethe next clearlyin the course of

was loanedthat the money upona inwarrant jury finding
stand,musttherefore,verdict,it. Thetoa repaypromise
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unless there is to some oneevidence orcompetent support
more of the items of the set-off.

The first item is cashfor on the recov-paid judgment
ered It was recovered himby thePendergast. by against

to this andsuit, two others andparties as to thejointly;
costs rendered in the was thejudgment, paid equally by
four debtors. Each of the fourjudgment was liable to the
creditor to the whole amount of thepay costs,judgment
as well as debt, while, as between the four debtors, they
were bound to inboth the costs andto thepay respect
debt, in to their in debt;theproportion sharesrespective
that inis, to their several shares in the mill.proportion
The costs must be as incident to the debt.regarded Upon
the of cannotquestion contribution, bethey distinguished
from it. The failure to the debt which occasionedpay
the costs is to be to all sued;who were andimputed liable,
and the extent of their is to be measured theneglect by

whichrespective were to inproportions boundthey pay
reference to each other at the time of suit Theybrought.
were bound to contribute each his share towardsproper

debt;the and the costs which resulted from their neglect
to the debt must bepay them inapportioned among pro-

to the measure of them.portion to Theneglect imputable
same which inequitable the case of con-principles govern
tribution in reference to the debt foramong co-promissors,
which are liable, in the casethey ofjointly equally apply
costs inrendered them for thejudgment against jointly

of their debt. This isnon-payment view sustainedjoint
the in the caseby of Fletcher v.principles recognized

N. H. inGrover, 11 and Boardman v. 11368, N. H.Paige,
431. The is sustained Davis v.position Emerson, 17by
Me. which is in64, point.

When, thetherefore, defendant with his ownpaid money
the for the thecosts to extent of one fourthjudgment part

theof whole he it to andamount, relieve himself thepaid
three from a common burthen,other debtorsjudgment
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which, as themselves, were hound toamong sustainthey
in to theirproportion shares in therespective debt.

one"Walker, of the four, one fourthpaid ofhaving part
the whole satisfied thecost, to the extent tojudgment
which he was bound to incontribute, order to relieve him-
self and his co-debtors from the common burthen. The

wasplaintiff bound to contribute halfone of the whole
amount. He but one 'and his otherpaid fourth, one fourth
was thepaid defendant and theby Morrison,other debtor,

■eachtogether, one theof wholecontributing eighth
towards the share which the was bound toplaintiff pay.
The defendant, therefore, extent,thatto that oneis,paid

of the whole, for the benefit of theeighth Norplaintiff.
is the of the in reference to theposition parties question
of contribution at all factaffected the that when theby

was the weremoney paid, parties supposed they paying
to their Thejust proportions. wasaccording payment

In to the extent of onecompulsory. paymentmaking
fourth instead of one defendant,the as to himselfeighth,

made,and the creditor to whom the was satisfiedpayment
his own debt that extent. Theto whole amount of the

him,was a debt the creditorwhich hadjudgment against
the to him to of thepower compel pay, regardless obliga-
tion of the he hadothers to contribute. If thepaid whole,
either with or the that he hadwithout aunderstanding

over the others for the whole orremedy against any por-
of the it have intion would been either casemoney paid,

ofthe his own to hisequally application money pay proper
as him and the creditor. If he was other-debt, between
entitled to such it not be lostwise wouldremedy, merely

because he the debt with the that thepaid understanding
law did not afford him such Even his expressremedy.

with the other debtors to it as his asown,payagreement
him characterbetween and would not the orthem, change

unless it foundedof the was uponconsequences payment,
a thus a new contract be-consideration,legal constituting
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andtween Mm he tothem, which undertook relieveby
them from the debt and assume as his own. Theit pay-

made thement, therefore, defendant with thebythough
that it was to the extent of his share andunderstanding

that;no was in and farmore, fact, so as it exceededbeyond
in athat, was fact made one debtorbypayment judgment

afor in case whereanother, contribution is to be had.
No demand is for the ofnecessary thusrecovery money

in of a Itpaid was thedischarge specific liability. duty
theof to have it to the defendantplaintiff paid immedi-

The relation betweenately. inexisting co-promissors
such case is such that the law a theimplies request by

to the on his and heplaintiff pay money account, was
bound to refund it without demand. The of thebringing

is asuit sufficient demand.
The other items of the set-off stand on different ground.

are for advances or made on accountThey of thepayments
and incurred in the defencecharges expenses prosecuting

to the action in which the was recovered. Ifjudgment
there is to suit,be contribution between the to thisparties
on account of made the aspayments defendant,by speci-
fied in the last two items the itof set-off’ is not because

were madeliable, or were co-defendants inthey jointly that
but because the oraction, with theparties, they together,

other two defendants in that action, them-agreed among
selves unite into the and bear thedefence, expenses

In the absence of to that effect,jointly. any agreement
either of inthe theparties, expenseincurring defending
suit, would incur it on his own account. The fact that
others had a common interest with him in the defence
would not of itself him incurauthorize to expense upon
their account. a injoint tort,If the action had been for
which case no thecontribution could be had among judg-
ment debtors, their conduct the defenceto uponagreement
their andaccount would rendered thejoint have necessary

of the defence their for theproper expenses debt,joint
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as inhad,have beenof contributionwhich mightpayment
whether the action wereother cases contract. Butupon

con-a contractu,for tort or ex the whichonly uponground
inincurredfor thetribution could be expensesrequired

whom contributionthe defence that theis, parties among
their account. It isto make it on jointis sought, agreed

existed ornot stated in the case whether such agreement
fact is material.not these and that "With-between parties,

afact the court cannot as con--hold,out the of thatfinding
that the last items are to allowed.law,elusion of two be

toevidence in the beis, case,There competentperhaps,
it haveto a the but shouldsubmitted jury upon question,

or the fact that there was orthem,been passed upon by
should have been stated.was not such agreement

the claim of the defendantBut anotherupon ground
ifof,last two items be even itunder the bemay disposed

that the existed.in his favor The factassumed agreement
never had a settlementis found that the mill-owners among

incurred in theas to the defence ofthemselves, expenses
suit; and it did not the trialappearthe uponPendergast

made the defendantthat demand was everany by upon
share of the There isthe for his noexpenses.plaintiff

demand.in case to show suchtheevidence tending
there was an eitherthatthen, agreement amongAssuming,

or aredefendants,four between the two whothe original
thesuit,to this that in theexpensesparties procuring

of witnesses and the services of counsel wereattendance
inaccount, and that the sumsbe on their joint specifiedto

advances madetwo items were orthese proper payments
under that still the defendantthe defendant agreement,by

on account ofof action thehas no cause plaintiffagainst
Thea him for hisuntil demandthem, proportion.upon

action arisesis, that where the cause ofprinciplegeneral
demand isa debt or no necessary.duty,upon precedent

in of onethat no debt or arises favorIt is clear duty
in futureto a to sharetheof parties general agreement
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until,and uponare indefinite contingent,whichexpenses,
morehadit is ascertained who paidaccounting together,
less,whoando'f the wholethan share expense,his -just
andfavor,in whoseless; thushow much determiningand

exists;a cause of actionhow muchand forwhom,against
has beenthe excessthe whom paid pre-or until byparty

and demands itsdeficient,him isthe account to whosents
from the case that thebe understoodmustItadjustment.

inexisted, share,was to not aif specificanyagreement,
amount,definite but in the ne-a certain andofliability

to the the amountdefence,incident ofexpensescessary
and could not be known at the timeindefinite,which was

theof the Such general agreement placesagreement.
the of andhoc, partners,parties, quoad upon footing implies

an aand of inbalances,strikingaccounting together,
before a istransactions,to theirrespect joint liability

one to the other.incurred by
entitled to recover thedefendant, then,The uponbeing

item in not the theset-off, others,first the but ver-upon
dict must be and rendered in his favoraside,set judgment

the first afteritem,for the balance due him on account of
dollars loaned to himtherefrom the seventy-fivededucting

the and interest thereon.by plaintiff,


