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nonsuit,judgment for costs is uponWhere rendered a in an action brought
by an intestate,administrator for a cause of action to hiswhich accrued

entered, instance,and alleged, judgmentis so the is properly in the first
against goodsthe and estate of the intestate in the hands of the adminis-
trator.

Upon ease,the return of nulla bona on the execution in such and scire
administrator, him,to the againstexecution is to be awarded defacias

propriis,bonis if he whyfails to causeshow it should not be awarded.
It is good why awarded,cause such execution should not be that the admin-

istrator faith,commenced the suit in good upon supposeda claimvalid
which he had reasonable expectation of recovering, although, at the time

estate,of suit brought he had administered all the and settled his admin-
account,istration and had no balance in his hands to he distributed.

case,is ground awardingIt no for execution in such propriis,de bonis that
broughtthe insuit was the name of the byadministrator a person,third
benefit, note,his aupon promissoryfor own negotiable,not payable to

intestate, him,assigned bythe and and that the administrator neglected
security plaintiffto obtain from the in againstinterest the costs of the

suit.

FaciasScire asBlaisdell, administrator ofagainst Joseph.
T. Gilman, him to and show canseappearsummoning why-
execution should him,not be awarded de lords pro-against

aon recovered thepriis, Folsom,judgment by plaintiff,
as saidBlaisdell, in a suitadministrator,against brought

in the name of asBlaisdell, administrator, one Plum-by
for hismer, own abenefit, noteupon promissory bygiven

Folsom to the intestate, and in which Blaisdellaction
nonsuit,became and inwas rendered favor ofjudgment
for hisFolsom costs. It in evidence that theappeared
writ, Blaisdell, v. was dated Marchadmr., Folsom,original

and23, was1854, 1854;entered thatterm,September
to was rendered inreview,judgment by agreement, open

favor of the administrator for the amountFolsom,against
of the and for atnote, costs, term, 1855;the February

athat writ of review was sued out Folsom, 10,by August
and entered at the 1855. At the1855, term,September
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namethe ofaction,of the of thetime entry original
inthe docket as thewas entered plaintiffPlummer upon

an wasterm, 1855,interest. At the February agreement
to save Blaisdellseal,not underPlummer,executed by

had nothe that suit. Blaisdellharmless from costs of
inPlummer,actionof theof the bybringingknowledge

actiona or two after thehis until monthname, original
the action,to the commencement ofentered. Previouswas

Gilman,administered all the estate ofBlaisdell had fully
account; and there washad his administrationand settled

hands to distributed the heirs,no balance in his be among
i’eal and beenestate,the whole of the personal, having

ofand thein the of debts expensesexhausted payment
was renderedadministration. After by agree-judgment

which he hadment in theBlaisdell,favor of agreement
him the costs,taken from Plummer to indemnify against

the ofwas and withoutcancelled, knowledgeupgiven
was and theAfter the writ of reviewFolsom. brought,

counsel Plummerentered,action by appearedemployed
at two termsand the action continuedBlaisdell,for was

that thecourt; third,the and at the Folsom movedof
costs,in interest be to furnish forrequired securityplaintiff

Plummer declined tocourt,ordered the butwhich was by
thenBlaisdell,furnish the whereuponrequired security;

in the becamereview,defendant plaintiff,originalbeing
therendered for costsand wasnonsuit, againstjudgment

administra-in the hands of hisGilman,and estate ofgoods
waswhichExecution was issued thistor. upon judgment,

returnedan andin the hands of officer duly byplaced
madethat he hadwith his return thereonhim, diligent

lands or estatechattels,and had found nosearch, goods,
administrator, &c.Blaisdell,in theof said Gilman hands of

Folsom shouldin the thatwas court belowIt ordered
for thehis ownBlaisdell,execution ofhave goods,against

thatthe into which plaintiffamount of the judgment;
facias,in the scire excepted.defendantaction,
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JE.A. for theHibbard, plaintiff.
If the note in suit in the action stillhad remainedoriginal

the estate,of the and the action had beenproperty brought
in faith the administrator for the benefit of thegood by

at a time heestate, when knew he had inthough nothing
his hands to the estate with which tobelonging respond

costs,for and he had reason to a defence tothough expect
the stillaction, there be formay groundsgood contending
that the administrator would not liablebe forpersonally

either in the firstcosts, instance or a scire afterfacias,upon
“a return of no to recentgoods.” atAccording rulings

nisi it seems he wouldprius, be liable even then.personally
However that itbe, cannot be to cite authori-may necessary
ties to show that when an administrator a suit,prosecutes
or it to be inpermits hisprosecuted name, without objec-
tion, that all the of the estate hasknowing beenproperty

headministered, must be answerablefully personally
for costs. Blaisdell hadshould have the action entered
“neither or nonsuited at the firstparty,” term after he
had of its unless he aknowledge pendency, satisfac-got

and if hetory had anindemnity; of courseindemnity,
he should not have it aftergiven up judgment by agree-

toment, at least until the timereview, limitedopen for
the out of the writ of review had thatsuing expired; is,

heunless choSe assumeto the risk. See v. Hub-Pillsbicry
10bard, N. II. and cases224, cited; and Kenistonv. Little,

30 N. H. and cases318, cited.(10 Host.)

T. J. for theWhipple, defendant.

TheSawyer, J. only of thisstatutory provision State
which anany ofrecognizes personal executorliability

administrator foror costs in a suit founded a causeupon
inof action offavor or the testator or intestate, isagainst

contained in sec. ch.13, 161 of the Revised whichStatutes,
that return of “no orprovides upon “waste,”goods,”
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thein a suit whereexecutionthe sheriff on anmade by
an execu-deceased,theof action was personcause against

the orawarded scire goodstion be on againstmay facias
to thedebt,his ownas forestate of the administrator

“ aseei’tained; other-if it can bewaste,”amount of such
is substantiallydebt. Thisfor the whole provisionwise

of the19,of sectionof the clausesof onea reenactment
and dutiesthe ofto2, 1822,act of powersJuly relating

338.ofLaws,N. H. p.of (ed. 1830,)probate.judges
it is said Par­Hubbard, 233,10 N. H. byIn v.Pillsbury

the that casesact,clause ofreference to thisJ.,C. inker,
an action,has himself commencedthe administratorwhere

refused to thehashim,and, exposeafter againstjudgment
the reason of theare withinintestate,of the certainlygoods

itsheld to be withinand well beclause, pro­perhaps,may,
case is within thefollow,it not if thevisions. But does

the hisadministrator,that an execution ofstatute, against
scire as a matteris awarded facias,own to be upongoods,

when, the scireIt can be awardedof course. only upon
or when,fails tothe administrator appear; appear­facias,

it should not awarded.he to show cause befails whying,
the act of and1822,ofThis was the express provision

the omis­Statutes,from the Revisedit is omittedalthough
inthe law thission does not effect a of respect.change

is tode bonis bepropriisthe the executionstatute,By
Thisthe administrator.scire toawarded upon facias

end,what it beis to heard. To mayhe bethatimplies
cause theheit that showunless beasked, may against

in the firstexecution. If theof such judgmentissuing
the of theenteredinstance was against goodsproperly

the returnadministrator,in hands of hisintestate the upon
“ execution,the the admin­of onno presumptivelygoods”

the of his intes­called to goodswhenistrator, upon expose
he hadrefused to do becauseso,tate to leviedbe upon,

thetoestate of which,the according judgment,wasted
the scireto had. The uponwas be questionexecution
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whether hetherefore, is, shows causefacias, good against
deof an execution bonis itthe award propriis, by making

notfounded,that the return of nulla bonawas uponappear
the the which heintestate,his refusal to ofexpose goods

hands,in he had wasted,then had his or which before that
he had norefusal, assets,his becausebut having,upon

administered all the estate.before the judgment, legally
thewhich arises return of nullaIf the uponpresumption

of the intes-that there has been waste of thebona, goods
is thusrendered,which the wastate judgmentagainst

administrator,evidence on the of thecontrolled by part
him, in faith,in a case commencedthink that goodwe by

causethis constituteestate,account of the wouldon good
himan execution should not be awarded per-againstwhy

hethe suitfacts,The that when he commencedsonally.
had to hishad administered all the estate which come

account,of hisand had made a final settlementhands,
him toshould not have the effect to subject personal

suit untilto institute alie have forborneliability. may
the reason thathad formade,the final settlement been

theafromcould be againstexpected judgmentnothing
orcondition,reason of his insolventdebtor hopelesslyby

after-and thesereasons mayfor other satisfactory,equally
thethus have becomeremoved. Itwards have been may

the claim,to enforcetoof the administrator attemptduty
to do ithe should be requiredreasonand there is no why
for thehimaof personallyat the judgment againstperil

in samethein such case standsdebtorThecosts. supposed
an insol-the suit ofdefendant resistingascondition every

made theall such cases byand in applicationvent plaintiff,
filed the forplaintiff,to be bydefendant for security

is deniedof his uniformlyinsolvency,on thecosts, ground
theis shown some forunless therecourt,the groundby

the It ismere fact ofthe insolvency.beyondapplication
ain to embarrasslaw this State partythe of thenot policy

he as his withclaim,what sets justto enforce upseeking
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a kind,of this as a condition to therequirement precedent
maintenance of his suit. It amount to a denial ofmight

It is in thejustice. more accordance with policy adopted
here on that to leave the administrator atsubject, liberty

suit,to commence and his when it inis doneprosecute
claim hefaith, which understandgood anyupon may may

due to estate,be the without incurring personal liability
for the rather than to himcosts, the restraintimpose upon
which must from himresult thus heliable. Ifholding

the suit theprosecutes thatupon the claimunderstanding
is and itjust does not necessarily result thatlegal, he is
to be with waste hebecause fails in the suit. Hecharged

so if hebe the estatemay to the costs ofsubjectscharged
the suit, without reasonable ofexpectation recovering.

that is aWhether matter beto of ininquired a case of
character,this or whether it is to be adjusted settle­upon

ment hisof administration is aaccount, notquestion
beto asconsidered, there isnecessary in the casenothing

to that theshow administrator conducted orunreasonably
so far as Folsom isimproperly, connected with the ques­

tion, in the suit to be in his nameallowing prosecuted for
the benefit Plummer. Hisof intestate had transferred the

to Plummer,note and had himthereby empowered to
a suit itcommence in his name.upon That ifhe, living,

or his if theadministrator, suit were after hisprosecuted
have becomedecease, nonsuit, in casemight the inparty

had onfailed,interest torequest, give indemnity against
the iscosts, ;true suchquite but if taken,indemnity,

not have towould inured- the benefit of Folsom. It would
have a matterbeen between theentirely Plummer, party
in interest, and the administrator. The of Fol­remedy
som, in reference to in case hecosts, was not content to

therely on theupon is, in this theparty record, case,(that
estate of the intestate in thethe hands of administrator)
was to obtain from anPlummer, order ofby courtsecurity
to that effect. 22v. N. H. 38.Upham,Gookin (2 Fost.)

VOL. xxxviii. 8
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to makeneglected order,for suckHaving application
be cannot that thecomplain administrator obtained no

Plummer,from or it inthat, obtainedindemnity having
suit,the he it thebefore termination oforiginal upgave

the review.
There are, cases the administratorwhereundoubtedly,

costs,is to be with ofcharged personally independent any
areto that effect. Instances of thisstatutory provisions

found in the eases collected and commented into be upon
cited, and in Keniston v.Hubbard,v. beforePillsbury

318,30 N. H. also cited the counselLittle, by(10 Fost.)
But none these cases affordfor the of authorityplaintiff.

of the execution thisfor the upon proceeding.award
inthe is,are cases where for costsjudgment princi­They

order entered the admin­like an againstple, interlocutory
as in Hawesof some default oristrator, because neglect;

3 Burr. of nonSaunders, 1584, pros.wherev. judgment
him for not his declaration withinfilingwas signed against

to trial314,1 Salk. for nottime; Mocato,Eames v. going
6notice; v. T. R.Wary, 654,to his Higgsagreeably

adeclaration for defect­in demurrer to hisfor not joining
thecases towhere,areor they accordingive profert;

to forthe administrator is be chargedpractice,English
the alter­a him inagainstfalsely, by judgmentpleading

intes­levied of the of thethat the costs benative, goods
hands to behath so much in hisif the defendanttate,

inhis asand if of ownadministered, not, Ewinggoods;
T. R.3 v. 7Spencer,T. R. and Ballard685,Peters,v.

adminis­anno hereWe have practice charging358.
norfalsecosts on account of merely,with pleadingtrator

Pillsburyan alternativewarrantswhich judgment.any
the administratorare cases whereOrHubbard. theyv.

toaction, which, accruinga cause of thoughcounts upon
after hisarisenintestate, to havebe allegedthe may

is administra­and that thedecease, plaintiffthe allegation
; asdescriptioas personesisor executor merelytor regarded



TERM; 1859.JANUARY 107

Folsom v. Blaisdell.

in Hollis v. 10 EastSmith, 293, and v. Shirley,Grinstead
2 Taunt. 116. The case v.of Keniston isLittle one of
this class,latter and there the in the firstjudgment,
instance, was theenteredrightfully administrator,against

All the cases in the iswhich administrator topersonally.
of tobe thatcharged, independent provisionsstatutory

effect, a him forde bonisby judgment against propriis,
arecosts, those thewhere is so ren­judgment properly
indered the first instance. Here the could notjudgment

have been so entered, takenproperly but was rightfully
the and estate of the canagainst intestate. Itgoods be

converted into a de bonisjudgment propriis, by pro­only
scire under theceedings upon facias, statute.

The of the below,court inruling the execu-awarding
tion, was incorrect. The order must andbe vacated, judg-
ment rendered for the costsfor his thedefendant, upon
scirefacias.


