
1859.TERM,JANUARY 115

Pittsfield v. Barnstead.

in the con-There seem to beenwould not have anything
cancase,duct the as disclosed the whichof juror, by

muchoras injudicious,be imprudentrightfully regarded
and whichless the severe rebukereprehensiondeserving

on thatthe verdictwould involved in asidebe setting
account.

the of the various objec-With these views of invalidity
allease,intions the the presenturged against proceedings
bethe must be andoverruled,takenexceptions judgment

rendered on the for theverdict plaintiff.overruled,and theExceptions plaintiff.judgment for

Pittsfield v. Barnstead.

3, 1841,JulyThe effect of the statute of to allwas abolish settlements of
1, 1796,gained passedunder lawspaupers prior Januaryto and the con-

settlements,sequences of those liabilityso far as concerned the of towns
paupers.for the ofsupport

record, lost,Taxation is a matter of and unless the records are to beshown
they are the best and of taxation.only evidence

of time raises ofLapse presumptionno the assessment of taxes. The
allegingburden of it. If theproving always upon partytaxation is the

lost, mayrecords of the assessment are evidence be introduced toother
supply deficiency.the

judgmentof a is divisi-portionConfession for of a cause of action which
ble, anycannot as ofportionbe construed an admission in relation to the

thereof in torespect general pleaded.residue the issue iswhich

sums forAssumpsit, to the following expendedrecover
relief have their settlementthe of topaupers, alleged

in Barnstead. dated 1855.29,Writ August
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21.May Dr.1855.—
To board of 12 at'weeks,Sally Willey, $1.75

per week, $21.00
To board of J ames andWilley Lucy Willey,

12 weeks, at week,$3.50 42.00per
To Dr. R. P. J. forpaid Tenney, attending

Enoch H. Hiram and JamesWilley, Willey
Willey, 9.00

Total, $72.00
The defendants confessed for the sum of ninejudgment

itdollars, for tbe inlast item the accountbeing plaintiffs’
andaforesaid, the issue as all thetopleaded general

residue.
The in took thecounsel, thatplaintiffs’ opening, position

said were or wereBarnstead,topaupers chargeable county
The that said werepaupers. plaintiffs Willeys pau-proved

in relief;Pittsfield, in need of that madepers theystanding
to the and had no relativesaid,for ofapplication plaintiffs

sufficient andliable law for their thatability, by support,
the aforesaid sums had been the forby plaintiffsexpended
their and that the had served noticesupport, uponplaintiffs
the defendant thetown, to law. questionHponaccording
of settlement the facts :theplaintiffs proved following

Said was married to one TheodoreSally Willey Willey
in and his1793, lived with in untilhim, Barnstead, death,

1834,in and was never married again.
Enoch H. was a son of Theodore andWilley Willey

and was in in 1794,born Barnstead whereSally Willey,
he until 1830,lived when he moved into Pittsfield, lived
there six or seven then Barnstead andwent back toyears,

a-short time,lived then returned to where hePittsfield,
lived until his in a and adeath, about1856, except year
half that he lived in clerk’sChichester. the townBy

ofbooks Pittsfield it taxed in thatthat he wasappeared
town for a in the 1845 and and the books1852,poll years
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show no other tax. There was also some evidence to show
that he never eitheramount,owned ofany property any
real or in said town of Pittsfield.personal,

Hiram the son Enochwas of H.Willey Willey.
James the son of said andwas TheodoreWilley Sally

in where he1811,and was born Barnstead,inWilley,
lived until he was since which heold,twenty-three years

in death,lived Pittsfield until his in 1857, aboutexcept
New-London,ten months in and six inmonths Tuftonbo-

the town clerk’s books of Pittsfield itrough. By appeared
that he in inwas taxed that town for a and1842, onepoll

;cow in 1845and in 1856 afor in each of thosepoll years:
and the books no other ;show tax and there was some
evidence to thatshow he never owned real or personal

a cow, or someproperty, amount ofexcept trifling per-
sonal in said Pittsfield.property,

thewas wife of saidLucy JamesWilley marriedWilley,
1850.15,September

The here rested their case. Theplaintiffs defendants
offered no the acourt directedtestimony. Thereupon
verdict to be taken for the for the amountplaintiffs
claimed, with interest from date of their writ, being eighty-
two dollars and cents, to which the defend-seventy-two

;ants andexcepted been renderedjudgment uponhaving
said theverdict, defendants filed this bill of exceptions,
which was allowed the court.by

li. Butters,C. whom were H. A. Bellowsand T. J.(with
for the defendants.Whipple,)

L. W. Clark, whom was for the(with Gr. TP.Morrison,)
plaintiffs.

theEowleb, J. act of 3,1841, 1841,of ch.By July (Laws
it was nothat thereafterwards605) expressly provided, per-

son should be considered to an inhabitant orof,be to have
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a settlement in, town or in this soany place State, as to
render said town or liable for his or herplace support,
unless such had a inperson settlement suchgained town

in his heror or own under orplace, virtue ofright, by
some act of the since thepassedLegislature thirty-first day

A. D.of or unlessDecember, 1795, such had a set-person
tlement in some town or in this Stateplace by deriving

same orthe one ordirectly, morethrough frompersons,
another who had the same under andgained virtue ofby
some act since that Thesepassed day. wereprovisions

inreenacted the Revised andsubstantially Statutes, are
still in force. Rev. ch.Stat., ;see. 365, LawsComp. 175,

3.sec.
The effect of this enactment was to abolish all settle­

ments under laws togained passed prior 1,January 1796,
and the thoseof farsettlements, so as con­consequences
cerned the of towns for the ofliability support paupers.

20 H. ;Gilford’s N. 278­Petition, v. Gilmanton,20Gilford
H. 32;N. 456­ Barnstead v. Alton, 245;N. H. Andover v.

Merrimack H.County,37 N. 437.
have the facts inWe the casecarefully analyzed proved

andbefore them with theus, of thecompared provisions
statutes to the settlement of in forcerelating paupers,
since 31, 1795,December without able to discoverbeing

in the evidence which fixes the settlement ofany thing
either in theof the town of Barnstead.paupersalleged

her to TheodoreUpon marriage Willey, Sally Willey
the settlement of her husband, if heacquiredundoubtedly

had in andone; 1793,but this was therefore could not
if it ascase,affect the even were it is thatnot,proved,

settlementthat time had his in Barn-Theodore Willey'at
the residence andstead. of TheodoreSo, too, Sally Willey

in from 1796,1793 to without shown toBarnstead, being
warned out,have been it have foralthough may gained

them a settlement there under the act 15,of February
H. ed.1791, Laws, 1805, wasp.(N. entirely inopera-301)
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law since Decem-under passedfor that anytive purpose,
H. in Barn-The birth of Enochber 31, Willey,1795.

him a settlementhavestead, 1794, likewise,in givenmay
one; if it hisdid,then had but bothif his fatherthere,

that of his father,own andsettlement, birth, throughby
andunder lawsit passedwhich was wereacquired, gained

therefore, to be1796, are,in and1,force before January
of the act of 3,since the Julypassagewholly disregarded,

in Barnstead,of Jamesalso,1841. the birthSo, Willey,
the of hisimmaterialin is1811, upon question'entirely

that hisof evidence fatherin the absencesettlement, any
1796; and1,had a there aftersettlement Januarygained

if could havesettlement,James had no acquiredLucy
in 1850.none her with himby intermarriage

It thehas plaintiffs’ counsel,been byingeniously urged
there arises athat after the oflapse fifty years legal pre-

the residencefrom fact of Theodore inWilley’ssumption,
that that he taxed in Barnstead seven intown, was years

as to aleast,for his at so settlementsuccession, poll gain
;andtaxation, between 1796 1807 but wethere, doby

not understand rule of law to be so. Selectmenthe have
a to tax a his inomit to for order to avoidperson poll,right
his a settlement. theBesides, assessment of taxesgaining
is a matter record,of and unless the records are shown to

andlost,be are the best evidence of taxation.they only
If evidencelost, other be introducedmight undoubtedly
to the but the burden of taxa-supply deficiency; proving

is thetion always it, whatever theupon party affirming
of time.lapse

thatare, therefore,We clear there was evi-noentirely
dence offered in the court to show con-below, tending

the settlement of one of theclusively legal any alleged
town;in the defendant and the madepaupers upon proof

the defendants would have been entitled toundoubtedly
it.a as had moved fornonsuit,ofjudgment they
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But it that the defendants had filed a confessionappears
for the sum of nine the the thirddollars, amount ofbeing
item of the medicalaccount—the for theplaintiff’s charge
attendance H. Hiramof Dr. EnochTenney upon Willey,

and James three of theWilley Willey, paupers,alleged
1855.in It into theis, therefore, tonecessary inquire

effect of this theconfession and liabilities ofupon rights
the parties respectively.

The ininvolved this was con-precise question inquiry
andsidered determined this court Corey Bath,in v. 35by

H.N. 531. It was there in accordanceheld, with a variety
adduced,of authorities that where the defendant confesses

a certain amount of he con-admitsgenerally damages,
fact which theclusively every would beplaintiffs obliged

to to recover that under theprove sum, circumstances set
forth in the declaration.

the doctrine of v. Bath to the confessionCoreyApplying
theus,before defendants must be holden to havethereby

admitted whatever wasconclusively to benecessary proved
to theenable to recover theplaintiffs last item of the claim

declaration;in the which was, that Enoch II. Wil-'specified
Hiram and James at the date of theWilleyley, Willey,

medical attendance rendered them Dr. wereby Tenney,
in Pittsfield, in need of the relief fur-paupers standing

them;nished had no relations of liablesufficient ability,
;law to them that the hadsupportby plaintiffs expended

in their the nine dollars of which thesupport charged,
defendants andhad due and that thenotice, tolegal persons

this relief furnished at thehad, time,whom was their legal
settlement in the defendant town. the confession,By
therefore, the were entitled to for theplaintiffs judgment
amount confessed.

The item of the claim thesecond was for boardplaintiffs’
of and his thewife,James at aboutWilley, Lucy Willey,
time of the medical attendance rendered Dr. Tenneyby

casefinds that marriedto James TheWilley. Lucy Willey
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in and the that aJames, 1850, statute marriedprovides
shall the ofwoman have settlement her if hehusband, has

in ;or shall this Stat.,State ch.acquire 65, sec.any (Kev.
1; Laws 157 that,so if JamesComp. had a;) Willey

Barnstead,in his mustsettlement wife had onehave there
also.

The case finds that on the trial the plaintiffs proved
to them toenable sustainevery thing necessary their action

firstas to the and second items of their account, except
thethe settlement of alleged Can,paupers. then, the

of thedefendants, their confession last item of theby
as it doesaccount, an admission sothat, far asinvolving

is concerned,that item James had hisWilley settle-legal
Barnstead,ment in be holden to have made thethereby

same admission as to the settlement of said James and his
the item ?in to second Inwife, respect other words, can

admission,an or in theexpressed implied confession of
for the amount claimed in one itemjudgment of an

account, be as made in to otherregarded respect any item
toof the same account which the issue is ?general pleaded

think thenot; on commonWe andclearly familiar
that where several are filed, areprinciple, pleadings they

to be tried as if each was alone, and theprecisely pleaded
or inadmissions oneexpressed cannot beimplied plea

used as evidence the other issues.party upon Theagainst
confession of the amount claimed as due in the third item
of the claim inclaim, thatplaintiffs’ its naturebeing

is todivisible, be as in the character of aregarded special
that of allto the as theaccount to rest ofplea portion

the is settled,issue was Nnd it wellgeneralwhich pleaded.
thethere are several distinctthat where pleas, plaintiff’

oruse one or admissioncannot impliedplea, any expressed
a is denied in anotherin as evidence of fact whichit, plea.

an admissionwhere there are several issuesSo, joined,
inadmission rela­as anin one does notinvolved operate

;H. 480­25 N.Snell, (5other. Buzzell v. Fost.)to anytion
9VOL. xxxviii.
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;13 H. 11 H.Bellows,Kimball v. N. 68­ v.Bump Smith, N.
v. 2 250; 89; Sloan,H. H.Cilley Jenness, N. v. N.Chapman

2 234;M. &; Oliver,467­ v. Gr. 208, 233,Gould Montgom­
C.Richardson, 247; 380;v. 5 & P. Kirk v.Willesery

125;1 D. & E. Pl.;5Nowell, 448,Bacon’s Abr. Harring­
237;2Morris,Mc­ 5 228; Scott,v. Taunt. v. Johns.ton Elting

v. 2 & 12­ 4Rice, ; Gazelet,B. P. Baillie v.Lechmere
;5 28­ Ash­;& E. 579 Seatonv. v.Benedict, DyerD. Bing.

1 & 3.ton, B. C.
J.,v. & inNowell, 118,Kirk 1 D. E. Buller, deliveringIn

“the such anof said : There was nevercourt,the opinion
the havebefore, as counsel the ruleidea suggested,against

be was containedthat one whatplea might supported by
itself;fallEach must stand or theyin another. plea by

as if records.”as unconnected were ontheyare separate
andfrom theAside ofuniformity authorityweightgreat

the manifest of thethis question, injustice holdingon
in the case to have admitted theirpresentdefendants

the claim,for the second item of becauseplaintiffs’liability
to confess the third item—a very triflingpreferredthey

have been for theof which only may physician’sportion
Theon James wholequite apparent.attendance Willey—is

nine foritem was attendancedollars,only uponthird
one third of the whole amountthree Supposingpersons.

thefor attendancebeen James Willey,have uponto
sum thanwell to that rathermight prefer paydefendants

hisof the ofthe expenseincur contesting questionto
satisfied the mustsettlement, even fully plaintiffsthough

it that,in the town. To holdestablish defendanttofail
their to so small aunwillingness litigatesignifyingby

admitted, for other and withmatter, any anythey purpose
far as of the sumeffect, than so the amounttriflingother

ahadconcerned, that Jameswas Willey legalconfessed
an act of com-would convertBarnstead,insettlement

and discretion into one ofprudence follygrossmendable
and imprudence.
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there offered ontherefore, was no evidenceSince, the
trial theto fix the settlement of of theany paupers,

whose in firstof was claimed the andexpense support
second of the in andclaim, Barnstead,items theplaintiffs’
admission the confession of thein third itemimplied is

tonot be used the defendants as othertherespectsagainst
two, the entitled towere for theplaintiffs only judgment
amount of the theconfession. But court below directed
a verdict the thefor for whole amount of theirplaintiffs
claim, and that verdict renderedupon judgment against
the of the defendants. Thatexceptions must,judgment
therefore, vacated,be the verdict be set andaside, the
action at of thethe next term Commonforwardbrought
Pleas for a new If hastrial. the been satisfied,judgment
a writ of issued,restitution should be to restore thealso

toparties their former position.
sustained.Exceptions


