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aIn action of an individual a debt due froman to recover stockholder
containcorporation, specialrailroad the must a avermentdeclaration

notice, suit, neglect by corporationthat the bad ofdefendant before the
to pay property sixty daysthe expose personaldebt or sufficient within
after demand.

Assumpsit. The in this case on demur-arosequestions
rer to the first, second and fifth counts of the declaration.

The first count that the ofon 10th January,alleged
there and is a1854, was still established bycorporation

inlaw this called theState, Railroad,"White Mountains
an act Decemberincorporated 25,1848,by passed having

stockholders;for its a dividend of itsobject profits among
thethat defendants, on said 10th of were, andJanuary,

ever since have of saidbeen, stockholders corporation;
thethat then made their notecorporation promissory

the of O. Hale infor to order O.$3,888.33, fourpayable
;months that the note indorsed Hale thewas toby plain-

refused;tiff, for andduly presented payment, payment
that on said of10th the whole of the stockJanuary capital
fixed and limited said had not been andby corporation,
has in;never been thethat no certificate that wholepaid
of the fix’edand limited as aforesaid, had beencapital, paid
in, had then or made andbeen has ever been recorded by
the town-clerk of whereLisbon, the then had,corporation
and has had its of business.always place
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noteon the of the was dueNovember, 1855,That- 25th
and and the debt and the said cor-was ofliabilityunpaid,

demand,; aand the then made ofporation plaintiff legal
the since which demand moreofpayment corporation,

said debt andthan have liabilitysixty days elapsed, yet
said orhas not been or bypaid discharged by corporation,

stock-stockholders; did officers orthe nor saidofficers or
sinceor of then nor haveholders, them, theyexpose,any

of the corpora-unincumberedexposed, personal property
to said andattachment,tion liable sufficient debtsatisfyto

whichcosts; but and refuse to do,soneglect whereby —of
tothe defendants had notice—the defendants, according

;the in case made liablestatute such and becameprovided,
in thereof,and on the 26th of consideration1856,January,

to him the amount due on saidthepromised plaintiff pay
and refused so to do.note, &c.,but have neglected

count the of theThe second stated establishment corpo-
taken withthe of the and theration, note, stepsmaking

defendants, count,it as in the first and thento thecharge
have not in the monththat the corporationalleged given,

nor in that1854,of in toany year prior January,May,
thenor in to the Governor ofsince, State,yearyear, any

the a of theany andnotice, majoritysigned by president
the amount of all the assessments voteddirectors, byof

the and of the amount ofin, norcompany actually paid
all to and said nor of thedebts due from corporation,

and sovalue of all the assets of the corporation,property
far as the same could as on theascertained,be existing

thefirst of in of those that corpora-eachMayday years;
nor noticesuch tonotice,tion have never anyanygiven

re-of mentioned. Thethe Governor the matters before
like thethe count was substantiallymainder of second

first.
first,like the exceptcount was substantiallyThe fifth

to forthat of the beit the debt corporationalleged
and received to the use.had$10,000, plaintiff’smoney
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The declaration contained no other than thatallegation
stated as inabove the first that thecount, defendants
had before thenotice, suit, of thebyneglect corpoi’ation
to the note or for afterpay expose property, sixty days
demand.

The defendants demurred to the first, second and fifth
counts of the declaration, and the causesassigned following
of demurrer:

To the first count that—
It adoes not established the lawsallege corporation by

of New-Hampshire.
It does that thenot have andfixedallege corporation

stock,limited their or what the limitation norcapital is,
which the within theany lawthing brings corporation
a certificate to be made and recordedrequiring theby

clerk of the town where such has its ofcorporation place
isbusiness, or located. ofNo the charter isacceptance

or under or that thealleged, organization it, corporation
ever did contract this debt to theanything except plaintiff.

To the second count that—
It does anot establishedcorporation the lawsallege by

of New-Hampshire.
It does not any of theallege charter, oracceptance

under nor thatit, assessmentsorganization were votedany
the and nor thatin,by company paid debts were dueany

to or from the till norcorporation, 10, 1854,January that
the had orcorporation assets, norany property any thing

thewhich within the lawcorporationbrings requiring
notice to to thebe in the monthgiven ofgovernor annually
May.

To all the counts that—generally
The statute, which toupon be isthey purport founded,

andunconstitutional inconsistent.
The form of the action should be debt.
One of the conditions of the charter theof road is that

“if said shall not havecorporation and haveorganized



GKAFTON.144

v.Hicks Burns.

sumthe of one hundred thousand dollarsexpended
towards the construction of said the first ofrailroad before

void;”the act shall and is no1854, be thereJanuary,
thisthat condition was with.allegation complied

There is no averment that the defendants are jointly
liable.

to orNo notice demand the defendants is suffi-upon
averred.ciently

Band,Jff. A. B.Bellows,and G. W. JD. the de-for
fendants.

H. A. for the plaintiff.6r. Bingham,tf-

ItC. J. is for cause of demurrerPerley, thatassigned
the isno notice to or demand defendantsupon sufficiently

in the declaration. The averment ofaverred general
in the is notdeclaration,notice and containedrequest,

trial;to on and if de-nor betraversable, required proved
to the theaction,is maintainmand or notice necessary

There is nois insufficient. express provisiondeclaration
demand be made onin the that shouldstatute requiring

themor that notice should be beforedefendants,the given
to the orthe debtsuit, of corporation paybyneglect

the maintains that no suchandexpose plaintiffproperty;
if theis,is His thatnotice demand necessary.or position

and not oris demanded of the paid, prop-debt corporation
ofthe the stock-within days, liabilityerty sixtyexposed,

all theand each and stockholders who wereholder, of
was contracted,when debtof the themembers corporation

Theunder the statute. defendantsfixed and absoluteis
the law willtake thatthe upon principlesgeneralground
undertaking,the of the stockholder’sfrom natureimply,

theanda of themember corporation,when he becomes
hethatstatute,thenature theof liability imposed by

he that thesued;before isshould have notice legislature
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must have intended the whichprinciple, requiresgeneral
notice in should be incases, the con-appliedanalogous

nostruction of the it containsact, though express provi-
sion on the subject.

isWhat, then, the nature of the stockholder’s implied
in to the of thedebtsundertaking respect corporation,

when he becomes a and is themember, what character of
the which the statute ? At common lawliability imposes
and on the stockholder is not ageneral principles, party

theto contract which a debt of the is in-by corporation
andcurred, no action can be maintained him indi-against

debt;for a nor does the statutevidually corpoi'ate present
his relation to the in that re-change general corporation
The is still the to thespect. corporation only partylegal
contract; the is thedebt still debt of theoriginal original

and not the debt of thecorporation, stockholder. His lia-
is and collateral thebility tospecial, contingent, obliga-

tion of the The is thecorporation. corporation original
and debtor; the stockholder, who under theprincipal pays
statute, has his theover andremedy against corporation,
contribution the other stockholders. It is a condi-against
tion to the of aprecedent stock-right recovery against
holder, that the shalldebt be demanded of the corpora-

and thetion, that shall to or tocorporation neglect pay,
sufficient for after theexpose personal property, sixty days

demand.
The stockholder, is, the atherefore, statute,by surety

or under certain and conditions,guarantor, contingencies
for the debts of the that contractedbecorporation may

he awhile is member. The is thecorporation principal
debtor, and The andliable. debtsoriginally ultimately
liabilities of the for which the stockholdercorporation,
becomes a are andstatute,under the futureguarantor

such as the con-wholly uncertain, corporation maybeing
tract hewhile shall continue to a member. The sub-be

the stockholder’ssequent also, whichproceedings, upon
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are theis made to between corporationdepend,liability
them.is no tocreditors;and tbe the stockholder party

creditor on theof is made theThe demand payment by
toof theand it is the business corporationcorporation,

the rela-andor withinexpose sixty days;pay property
such as ontion of a to the is notstockholder corporation

ofhim with noticewill impliedchargegeneral principles
to thethe Noticewhat is done or with corporation.by

the andin law notice tois not corporation,stockholder
to the stockholder.is not noticenotice to the corporation

the ruleand the reason ofrule, appliesisThis the general
cor-for in railroadease,to thisfull and unusual forcewith

; the trans-numerousthe members arelike thisporations
; theandare and variousmustactions, we suppose, large

actualno in thestockholders, such, manage-as take part
is, impossiblement of the It quitebusiness. practically,

the .affairsoverlook andall the stockholders to inspectfor
andactual of all the debtsas to have noticeroad,of the so

the dif-tbe whethercontracted by corporation;liabilities
their ofhave demanded debtsferent creditors respective

if havedemanded,and beenwhether,the theycorporation,
or within sixty,days.exposedpaid, property

that heis,of the stockholderThe undertakingimplied
the cor-uncertain offuture and debtsliable for thewill be

theuncertain creditors,to and providedfutureporation
and thethecreditors demand their debts of corporation,

withindebts are not or sufficient property exposedpaid,
demand; and it is on thisafter the impliedsixty days

maintainedthis action of isthat assumpsitundertaking
under the statute. If this were reducedundertakinglegal

it assume the ofinto the of a wouldcontract,form shape
a future debts of the thatfor the corporationguaranty

continued tothe stockholder bebe contracted whilemight
the would be conditionmember;a and uponguaranty

andmade thethat the demand should be on corporation,
sufficientto orthe should exposecorporation neglect pay
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In case ofdemand.afterfor sixty dayspersonal property
thethecontract of party,such a by expressguaranty

woulddebtsin advance whatcould not knowguarantor
be the cred­who wouldnorcontracted thebybe principal,

so asdefault,makethe wouldnor whetheritors, principal
isand the law nowcontract;fix his under theto liability
main­could bethat no actionand familiarwell settled quite

notice to thea without actualsuchtained on guaranty
;4Eastman, Greenl. 525­suit. Norton v.beforedefendant

13 Pick.; Bryant,22 Me. Babcockv.175­Nichols,Howe v.
224; Robbins,v.22 Pick.; Sturgis135­ v.Mussey Rayner,

180;1 Lent v. Paddle­302; v. Met.Dyer Rich,Mass.7
;158 Ra­2 Wend.; Stevens,10 230­ v.Mass.ford, Safford
246;1 H.Flanders,v. N.;3 246­ DixConn.v.pelye Bailey,

anteWhitton,v. 127.471;23 H.Walker,v. N. WhittonWatson
and some apparentis a deal of confusionThere good

on thisauthorities subject,in the numerouscontradiction
Holly­Brabblev.are to found in the old books.bewhich

834;Cro. El.;249­ East v.Cro. El.well, Thoroughgood,
244;2 v. Cro.Barnaby,Bulst. SomersallHorden,v.Child

Inon ch. Childv. Hor­;287 Lawes 7.Assumpsit,James
that where onethis distinction: isden, Dodridge, J., took

therehim,done noticethe to be byof thingignorant
aman undertook to do certain; if ahe butshould given

made known by inquiry,or whatknown maybeand thing,
;his and thisextent ofascertain the promiseis tohe bound

is thatin termsas stated by Dodridge,generalprinciple,
and to be theI understand to have recog­which prevailed

to haveThereof the appearsnized doctrine day.present
some morein discover par­the courts tobeen a struggle

as an uner­and rule that be appliedticular positive might
arose.in thistest to all cases which questionring

if the act whichIn some cases it was said that upon
madedefendant to was tothe of the was depend,liability

theorbe done to a third althoughby person,designated
lie moreact uncertain in its andnature, particu-bemight
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in of thethe notice notislarly plaintiff, yetknowledge
the defendantbecause obtainnecessary, may knowledge

;of it otherwise and this rule inwas v.Somersallapplied
287,Cro. Jac. to the case where the defendantBarnaby,

undertook to the harmless for all such sumssave plaintiff*
as he as for theshould future debts of J. S.pay surety
This case can reconciled thebe with law as estab-hardly

this theState,lished decisions in or uniform cur-withby
rent of modern in other for it isauthority jurisdictions;

that on a for thesettled,now well guarantyextremely
a thirdfuture and uncertain debts which designated per-

action can main-son contract to the no bemay plaintiff,
tained without notice.previous

that,if where theadmitted,But even the rule were
thirdact is to or abe done with designated person,by

is the reason thenotice not whichupon generalnecessary,
existence in therule is founded have nowould present

case; for which such a rulethe reason would beupon
thefounded is that notice is not when act isthis, required

a third because there isto be done or to known person,by
inin such case no the defendant’sdifficultypractical taking

rule on the thatnotice for himself. The suppositiongoes
fact,the state of thethe defendant can ascertainreadily

the creditor isthe third But hereofby person.inquiry
defendants; andto thehimself unknown thoughwholly

thethe which contractsfor some corporationpurposes
the statute does notdebt has a individuality, yetlegal

officer or officers on whom demandany particularspecify
is nor the officer or officersmade,of to bepayment

are debt of the cor-who to the or expose propertypay
All the stockholders who were members whenporation.

the defend-the are liable withdebt was contracted equally
for the debts contractedant, and he is liable allequally

arehe a thewhile was member, provided necessary steps
im-to him all. It istaken with them practicallycharge

and all the stockholders should sothat eachpossible
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andof all the officersand all thewatch doingsinspect
all theas to informed ofsuch a beof corporation,agents

and of the thatcontracted,debts that have been steps may-
the cor-and whethercollection,for theirhave been taken

so asafter demand ofdefault,in payment,wereporation
statute. Here thereunder theto the stockholderscharge

as will enableis such thirdno person designatedsingle
ascertaintoreasonable bythe withdefendant, diligence,

his liabil-the statute makesthe facts whichuponinquiry
in thelie, course,The facts of knowledgeto depend.ity

the demandand makescreditor who the debtof the owns
forin hisand lieof knowledge,payment, they peculiarly

themmeans of by anythe stockholder has no knowing
and ofreasonable diligence.practicable degree

of cir­an infinite varietyare diversified suchCases by
late to have abandonedthat courts ofcumstances, appear

rules asandthe to down positiveattempt lay particular
them­and contentcases,the tests of this allforquestion

Paddle­a In Lent v.selves with few principles.general
“ rule is10 TheJackson,Mass. :ford, 138, J., says general

liesalleged pecu­settled. the matterwell Whenperfectly
aver thehe mustin the tbeofliarly knowledge plaintiff,

in theit liesnotice;defendant had when equallybut
is unneces­avermentdefendant,of the suchknowledge

the defendant132,12 Pick.In Babcockv. Bryant,sary.”
asfor suchthe goodsto be toagreed responsible plaintiffs

Put­one year.sell to Case withinThomas E.they might
the downcourt,in ofnam, laystheJ., opiniondeliving

“ ormeans,had norule The defendantthe thus:general
of know­had,as thenot so meanscertainly plaintiffsgood

the thatsame,the of and the ofvalueing quantity goods
the The general princi­should deliver to Case.plaintiffs

4 Gr. that521,Eastman,is stated in Norton v.wellple
he ishand whetherwhere the know beforecannotparty

it is ne­extent,to whatbe liable or ornot,to ultimately
reason-he should havethatin order to himcessary charge
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notice. It seems to be clear thatable the defendantvery
not liable to after noticewould be until of the amountpay

theof the which had and adelivered,goods plaintiffs
to for Inthem.” v.Mussey Rayner,special request pay

22 Pick. 223, the defendant his son a ad-gave writing,
dressed to itwhom concern, to bemight respon-engaging

asible for to certain amount that be soldgoods bymight
any to his son. The sold onthe sonperson plaintiff goods

creditthe of this and it de-was held that theguaranty,
fendant was not liable In Hil-without notice. Hobart v.

11 theliard, 144,Pick. is laid that whenrule downgeneral
the matter in asis to be considered lyingalleged pleading

ofmore in the the thanof plaintiffproperly knowledge
defendant,the then the that thedeclaration to stateought

defendant had notice.
In Howe 22 wasNichols,v. Me. it held that where175,

ais of to afterwardsthere for bepaymentguaranty goods
a third of theby designated person plaintiff,purchased

a time,defendant must have reasonablenotice,the within
the and of demand of withoutof amount sold payment,

effect, is438,of v. 3 Conn.Bailey,the Rapelyeprincipal.
Rich­1 246,same In Dix N. H.Flanders,to the v.point.

“ extent ofC. the thestates rule thus: Whereardson, J.,
isthe contract is not but toknown, uponprecisely depend

facts more within the of the promiseepeculiarly knowledge
the or the time of theof where performancethan promisor,

raises,the lawis to be determined theby promisee,directly
toa that notice shall be givenstipulationby implication,

and Butit must averredand be proved.the promisor,
ascertainedthe the contract is to be byextent ofwhen

of the promisee,not within the knowledgefacts peculiarly
on someis toofwhere the time performance dependor

theor a promisoract of the stranger,collateral promisor
atto take noticeas contractedconsideredmust be having

Flan­down in Dix v.as laidThis rule,his peril.” general
to Toddin his noteMetcalf,is cited andders, approved by
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v. Yelv. 168. In v. 28Bailey, Walker,Watson N. H. (3
is be,the rule stated to that whenever the fact491,Fost.)

the defendant’s iswhich incurred liesupon liability pecu­
within the and of theliarly privityknowledge plaintiff,

notice thereof must stated to have beenbe to thegiven
lies asdefendant; when the matter muchbut within the

theof one as notice isother, not neces­cognizance party
In Beebev. 26 N. H.Dudley, 249, it wassary. (6 Fost.)

held that the who was fordefendant, to beguarantor goods
asold the to third must have noticeperson,by plaintiff

before and the auditor’s in thatsuit, case wasreport re­
to find thatcommitted, fact.

the defendant has undertakenWhere to if apay money
third fails to a certaindesignated person perform specified

as to the rentact, which will fall due on anpay existing
the defendant is not entitleddemise, to notice. Brook­

684;bankv. Cro. Jac. 1Taylor, v. Met.Dyer Rich, 180.
But theif act to be the third is un­performed by person
certain in its and andnature, time, extent, is to be per­

theformed to or with so as to beplaintiff, peculiarly
his the authoritieswithin establish theknowledge, fully

rule that the defendant must have notice before al­suit,
hasthe contract no for notice.stipulationthough

The rule to be deduced from thegeneral authorities
seem to this : where the act,would be or the state of facts

the of thewhich defendant is to arise is un-upon liability
in its character,certain and within the knowl-peculiarly

of the so that the defendant cannot learnedge plaintiff)
the facts the exercise of hereasonable mustby diligence,
have notice before and it issuit; notperhaps practicable
to down more and thatlay any rule, willprecise particular
be found consistent with all the authorities.

the forAll reasons the ruleof theapplication requiring
as seems to full force in thenotice, me, withoperate, pres-

The aent case. of thestockholder, underlegal liability
for the debts of the is andstatute, collateral,corporation,



GRAFTON.152

Hicks v. Burns.

in the anature of on certain conditions and con-guaranty,
His is on factstingencies. liability dependent subsequent

to his a aremember, which uncertainbecoming wholly
extent;and inunlimited that is to the contract-say, upon

of debts the and the toing by corporation, payneglect
the debts de-or within afterexpose property sixty days
mand. He does not even ofknow who will be the creditor
the that the him.corporation may have claims against

isThe stockholder no to the transactionsparty subsequent
;relied on him cor-to and his with theconnectioncharge

as can to him actualis not such beporation supposed give
facts,information of the afford himor the means of ob-

ofinformation of them reasonableanytaining by degree
But the facts are all in the knowl-necessarilydiligence.

of the he takes theowns the andclaim,plaintiff;edge
with tothe which the statutesteps corporation prescribes,

is thenthe stockholders. If notice not necessary,charge
the one and who were members whenstockholders, all,

forliabledebts contracted,the were become absolutely
orhave demanded and notbeenthem, paid,provided they

least for sixliable,remain atand mustproperty exposed,
had no nor practicablethey knowledge, anyyears, though

orhad been contractedmeans of that the debtsknowing
have becomedemanded and the; though maycorporation

allfranchisesinsolvent and its anddissolved,or property
this cor-the withwe understand to be caseof, asdisposed

called; a share beand the owner of single mightporation
ceased forexist,had to pay-on after theyears corporation

he awascontractedment of all the debts whilecorporate
of the facts reliednoticestockholder, without any previous

to him.on charge
If thisis intention.The one ofquestion legislative

an con-underclaim were made on the defendants express
thea like that inferredtract, them to byliabilitybinding
andwell settledthe rule of law take to bestatute, we
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clear, couldthat no action maintainedbe themagainst
without thenotice. Did intend thatprevious legislature
a rule inof ofthe, construction con­applicationgeneral
tracts, in reason and befounded shouldequity, superseded
in the of ?this statute didor meaninterpretation they
that the be thestatute should construed ruleby general

to contracts to liabilitiesapplied partiesbinding analogous
the statute,to act ? The we think,those is toimposed by
reference to thebe with rule ofinterpreted, general law,

the as ain same manner contract likecontaining provi­
; what in contract,sions that would be theimplied though

will notnot be implied, inexpressed, expressed,though
This inthe statute. was aprinciple applied construing

New-York,statute of instockholders the Eossiemaking
liable,Lead certain conditions,on forMining theCompany

debts of Moss v.the 5 Hill 131.corporation. McCullough,
The the instatute,court construed that the samecase, by
rules that would have been to a contractapplied binding
the defendant to liabilities like those theimposed by
statute.

We are thatof the in on ouropinion plaintiff, declaring
astatute, for the debt of thestockholder,against corpora-

tion, must in aand traversable form thatallege specially
the defendant had notice before suit that the debt had
been demanded of not orthe andcorporation paid, prop-

afterward;within and musterty exposed sixty days prove
'the on trial. We not ithaveallegation thought expedi-
ent to bethe as to what would suffi-anticipate question
cient notice under the and that matter toleave bestatute,

in to the case asconsidered reference facts of the they may
trial,on if the case anshould amendedappear proceed upon

declaration.
For this cause—the a averment thatwant of sufficient

the defendant ishad notice suit—the demurrerbefore
allowed. The are over-other causes of demurrer assigned
ruled.
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