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fraud to set his title an title in aup legal against equitable
law;suit at but we are not informed of ease in whichany

a mere thebetween for apartiesagreement conveyance,
thehas been to defeat title in a of entry;writlegalallowed

no thecase which of the defence setgoes length admitting
here; and seewe no reason for the doctrineup pressing

defences in suits atof law theequitable beyond principle
theof former decisions.

on verdict.theJudgment

Whittier v. Johnson.

Stat., 136,eh. 14,) providingUnder the statute seo. that(Rev. upon the
fence-viewers,byfence the party making applicationdivision of the

services,shall for theirpay the fence-viewers and have an action of
half,against the other for the oneassumpsit party no cause of action for

;payment legalsuch exists until after demand made and a demand prior
paymentto is insufficient.

demand, bymade after and thelegal, payment, partyA to be must be
agent attorney;or his authorized or and inmaking application,the

given paythat is to the demanded atopportunitysuch a manner sum the
time of the demand.

Where, case, it hispayment makingafter in a left claimpartysuch the
collection,a firm several miles from thelegalwith for residedwho

attorneysin the otherparties county, partyand a different and the wrote
received,letters him to make thecalling upon pay-which weretwo

Held, attorneys not aby legalment to that such a demand the wasthem —
one.

fence-viewers,fees ofto one half theAssumpsit, recover
of fencefor divisionmakingto them thepaid by plaintiff

thebetween parties.
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that to the to recoverThe court ruled enable plaintiff
statute,under the he must have demanded the defendant’s

share the fees his suit.of before commencing
evidence after thethat,The introducedplaintiff hearing

the and had afence-viewers,before before drawnthey up
the division and it to thenotifiedwriting establishing

the one of theparties, fence-viewers, ifplaintiff requested
the whole or of the tothey beassigned part expense paid

the call the hisdefendant, to on defendant forby part;
that the thefence-viewers apportioned expenses equally
between the and that afterward the fence-viewerparties,
of whom the had made the leftplaintiff foregoing request
a written of the established,division with the defend-copy

himant, notice of the share of hewhichgave expenses
was to and asked him to his that thehalf;pay, pay
defendant then said he should pay nothing.

The court ruled that this was not evidence of a legal
demand, because the had then toplaintiff’ paid nothing
the fence-viewers, and because the demand was not made
in the name and behalf of the nor withplaintiff, any
notice that the fence-viewer was authorized to receive the

for themoney plaintiff.
The then introduced evidence that after heplaintiff had

feegtheir to thepaid and before the suitfence-viewers, was
he hisleft demand with Messrs. Pike &brought, Barnard,

at in the of Merri-practicing attorneys Franklin, county
it;with instructions to collectmack, that afterward they

wrote two letters to the defendant, on him tocalling pay
the ;demand to them and evidence show thattotending
those letters were received the defendant before theby
suit was brought.

But the court were of that a to theopinion request pay
demand to the at aFranklin, was notplaintiff's attorneys,

.demand under the and so ruled.statute,legal
There was no other a demandevidence of before the

suit was brought.
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in Grafton,at the ofThe resided countyparties Orange,
inand the fence divided was that town.

andto the aThe excepted foregoing rulings,plaintiff
the filed thisdefendant,returned forverdict beenhaving

which allowed.his bill of wasexceptions,

the the that thePike for toBarnard, plaintiff, pointif
withfence-viewers,made one of the coupledrequest by

furtherthe refusal of the defendant to superseded anypay,
;266v. 28 N. H.demand, Gilchrist,cited Phelps (8 Post.)

13 H.34; Kimball v. Bellows,v. 12 H. N.Payne Smith, N.
; Leonard, 261; Boyden,58 v. 10 Pick. Miles v.Richardson

470;3 4 v.213; Shattuck,Pick. v. Cush. WatsonShirley
8Bank,Phenix Met. 217.

the attor-the that the demand madeAnd to bypoint
13 N. H.was cited v.sufficient, Hildreth,Whitetheyneys

20108; 34;v. 12 N. H. Heard v.Payne Smith, Lodge,
Pick. 53.

the defendant.Hibbard,and forFlintMurray, Bryant,if

thisstatute on whichof theThe sectionEastman, J.
“ shallfence-viewerEachis follows :action is founded as

services, to befor his paiddollarbe allowed one per day
shall entit-and he bethe the application,by party making

thehalf thereof ofthe oneandto demand recoverled
forfor paidaction of assumpsit moneyother in anparty

fence-viewers,theof justicein theuse, unless,his opinion
in casewhichcosts,of thea different divisionrequires

14;ch. sec.136,Stat., Comp.Rev.so order.”they may
14.142,ch. sec.Stat.,

thewhich party apply-it not for this byWere provision,
in the firstfence isof the required,for the divisioning

andservices,for theirto the fence-viewersinstance, pay
for histhe other pro-then have his action partyagainst

themaintainedbeordinarily byno action couldportion,
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the the havedivision,for for fence-viewersperson applying
not the other nor hasbeen by any moneyemployed party,

instances thebeen for him at his Inpaid request. many
is made and the fence divided theapplication against

owner;wishes of the and in such casesno prom-adjoining
he could beise could raised whichbe implication, byby

statute, the action couldof theIndependentlycharged.
a must showmaintained,not be and consequently plaintiff

he canthat he has with its beforerequisitions,complied
hissustain suit.

the isof the the statute thatis,One of moneyprovisions
“ the isto be The action assump-paid” by applicant. given

“sit for is under noThe ownermoney paid.” adjoining
latter hasto the until thepay applicant paidobligations

then,the fence-viewers. No cause of action can exist until
theand demand the tobeforeany by applicant, payment

is he has no to callfence-viewers, for uponrightnugatory,
made the Thethe owner until he has payment.adjoining
it is a familiaris not due until andthen, principlemoney

it fallsthat a for the of beforedemand moneypayment
a mere This isis,due of itself, principle frequent-nullity.

of ofin the for billsly applied presentment payment
3 H.and notes. Leavitt v. N.Simes,promissoryexchange

Lawrence 14 H.14; v. N. 70.Langley,
a demandAnd the action be sustained untilcannot legal

147;made;has been v. 31 N. H.Towle,Glidden (11 Fost.)
Í3and no demand until afterlegal payment.

the re-The court was in thattherefore correct ruling
defendant,made the the tofence-viewer ofquest by pay

madethe one half of the the wasbefore paymentexpenses,
demand; and thethe was not aplaintiff, argu-by legal

fence-thement that the refusal of the defendant to pay
is answereddemand,viewer the aofsuperseded necessity

tomadethe wasfact, pay,that at the time theby request
fordemand,to make theno existed in theright plaintiff

fence-viewers.to thehe had not then thepaid money
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makeBut did the to the demand then exist,even right
answered the further fact thatthe would be byargument

the did not disclose to the defendant that hefence-viewer
the Themade the demand at the ofrequest plaintiff'.

at all,liable to the fence-viewersdefendant was not pay
that thethat he had noand for appears knowledgeaught

his refusalmade the andwas for plaintiff, mightrequest
the valid that he not tohave been was liableupon ground

thethe Had the fence-viewer informedfence-viewers.
thehe for the atdefendant that asked money plaintiff’s

beof thethis question perhaps,request, aspect might,
thereinformation was andno suchbut given,changed;

to excuse orin theis disclosed testimony supplynothing
28 H. 266.Gilchrist,it. v. N.the want of Phelps Fost.)(8

the demand made theAnd think that by plaintiff’swe
The resided inalso insufficient. partieswasattorneys

miles from Franklin wheresome twentyprobablyOrange,
and the demand was letters sentresided, bythe attorneys

him to the to thedefendant, pay moneyto the requiring
attorneys.

a demand is toall when becases,In necessaryordinary
action,in to a cause of it must be suchmade order perfect

it is made be if heable,that the whomparty upon may
inwith it at once. The whomsees tofit, personcomply

eithermake the demand mustexists,the to be present,right
and tohis or ready accepthimself or attorney,by agent

28 H.Gilchrist,is called for. v. N.Phelpswhat (8 Fost.)
& 360.v. 1266, ; Yates,277­ Edwards MoodyRyan

a demand for that hadin of moneyspeakingPhillipps,
demand"in athat,tendered, conveyedsays general,been

the defendant shouldaseffectual,in a will not beletter
at thethe sum demandedan ofhave payingopportunity

2 136.demand. Phill. Ev.time of the
Ato the rule. demand of dowerThere are exceptions

to;is in which case the statute the demandone requires
in andbe one month to with it.writing, complygives
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And in case of a demandch. sec. 2.205,Rev. Stat., upon
the amount due histhe of real estate of uponmortgagee

is to make out and deliverreasonable time givenmortgage,
Stat., 131, 8, So, also,Rev. ch. secs. 9.the account.

cases,the attachment real estate in certain or of.ofupon
fifteen aredays afterpersonal property mortgaged, given

an the claims theto render account ofdemand, upon
16;184, 7, Stat.,Rev. ch. secs.Stat.,property. Comp.

ch. secs. 18.195, 8, 9,
theAnd there butbe other exceptions;may general
to theis and isestablished,well applicable pres-principle

ent case." The demand the defendant should haveupon
made in a he have had ansuch that couldbeen oppor-way

of sum demanded at the time of thethetunity paying
make a validdemand. If the could demandplaintiff
in manner setFranklin,his at the forththrough attorneys,

to there toin the and the defendantcase, require go pay
the samethe he pi'inciple, employuponmoney, might,

and thusdistance,at a still impose uponattorneys greater
the whichthe a in payment,defendant makinghardship

not have andintended,couldthink,the weLegislature,
the notwhich law does require.

and theoverruled,The must beexceptions
Judgment affirmed.


