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the such andto wife hardlymony upon any understanding;
less absurd to that decreed to the wifewassuppose money
in in fact of herterms as but for thealimony, support

andchildren, no mention of it be made in the decree.
If the entered into relativehaveparties private bargains

to the the not ordecree,property assigned by designed
calculated court,to as a fraud on theoperate they may
have their recourse to theremedy by proper proceedings
in law or in is for the sum-but no foundation laidequity,

interference this and it must con-mary sought by petition,
besequently

Dismissed.

Colby v. Stevens.

ofgiven justice peace,A in before a tbemay upontender be evidence tbe
general issue.

required justice.is before aA brief statement of defence not

tender,pleato under" a ofnecessary prove,It is not that tbe identical
money intokept broughttendered was and court.

for the of sold andAssumpsit, two deliveredprice pigs,
the to the defendant. The action wasby broughtplaintiff

a thebefore of tried on the issuejustice peace, general
and came to this court.before him, by appeal

The evidence on the of the went to showpart plaintiff
that a had made between the thatbeen thepartiesbargain

should sell the two to the defendant forplaintiff twopigs
dollars when should old;be four weeks thatapiece, they

theon when thatwere of the defendantday they age
went to the and the two were taken theplaintiff’s, pigs by
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in aand defendant and basket thereputplaintiff brought
the for that and taken the de-purpose, byby defendant

into of house;fendant out thethe door-yard plaintiff’s
tothat then the defendant theproposed pricepay agreed

thedollars which refused toplaintiff take,of two apiece,
and said he must have two dollars and centsfifty apiece

the that defendant refused andit,for the to saidpigs; pay
forhe two dollars the- as he hadwould pay apiece pigs,

dollars,that the then tookdefendant out four inagreed;
it to the saidcurrent and offered who hemoney, plaintiff,

dollars;havenot take but must five that theit,would
defendant then the he have thetold thatplaintiff might

for theit,dollars he called and carriedfour whenever pigs
; and this offer tothem afterwithout for payaway paying

the the de-dollars,the four and before parties separated,
there the fourlent to a was of dol-fendant man who part

and offeredlars that he had taken out to the butplaintiff
lenthim he had thehad than with aftermore four dollars

evidence that the calledThere was nomoney. plaintiff
thefor afterwards.money

undertender,evidence theThe to ofplaintiff objected
the of the andissue before justice peace;joinedgeneral

of a was not main-also contended that the defence tender
tenderedthe identicalin evidence, moneytained because

him the defendant.the forto was not kept byplaintiff
andtender,a in-But the court evidence ofadmitted

to theif the defendant offeredstructed the that payjury
had thethe andwhat was due for moneypigs,plaintiff

tomade theto and the no objectionready pay, plaintiff
take it because therefused tooffered,kind of butmoney

current money,did not offerdefendant enough, though
thetender,a and that tenderwouldnot bespecie, good

times,at all after-defendant,remain if thewould good,
four dollarsto the inwaswards, ready legal money,pay

hand thehe did not on iden-on,called keepwhen though
he had offered the-dollars which to plaintiff.fourtical
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thefound that moneyUnder instructions the jurythese
thedue for tothe was tendered plaintiff.pigs

The andto theplaintiff excepted foregoing rulings
his ofcourt,instructions of the and tendered bill excep-

tions, which allowed.was

Pike for theBarnard, plaintiff’.£

L. forW. the defendant.Fling,

is saidBell, «J. It no evidence of tender admissi-was
ble under the issue; and it is thatconceded this isgeneral
the inrule eases in the courts.general pending higher

The now in thisforce on sub-only statutory provision
is sec. 8found in ch.ject of 187 of the Statutes:Revised

“ No shall ever beplea in civilspecial required any
a,action, of title to realplea estate beforeexcept justices

of the Either in evidencepeace. party may give any
matter in or thedefence of under theaction,support gen-
eral issue, in acourt brief statementupon filing thereof,
within assuch time the court order.”may

Before the of the Revised the statuteStatutes,passage
of December in31, 1828, 5,sec. force,was which provided
that “the defendant in case triable before a ofany justice
the matter inpeace, any evidence undermay give special
the issue, such as the title ofgeneral except may bring
real estate in statute is a reenact-And this butquestion.”
ment of statutes before in force.long

“A statute in all2,1831, that civilpassed July provides
actions the defendant the issue, whichmay plead general
shall be' the and eitherjoined by plaintiff, mayparty give
in evidence inmatter or defence ofany special support
the action, in the court a ofbrief statementupon filing
such matter, either orof law fact.”special

This it will be instatute, is suchperceived, expressed
terms as to in all civil 1836 theactions. Ingeneral apply
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in the 8Leavitt,was raised case of Foster N. H.question v.
353, whether this statute did not to casesapply pending
before of the as to a brief state­so renderjustices peace,
ment to allow the introduction of any specialnecessary

defence;matter of and it then the statutewas decided that
wasof 1831 to abolish in thepassed special higherpleading
and never could to interferecourts, have been intended

with the of the which thestatuteprovisions pro­regulated
“of isbefore the Thereceedings justices peace. nothing,”

it said court, used,was the “in the thatby giveslanguage
the intimation of an intent the modetoslightest change
of there.”proceeding

The section of the Eevised isStatutes on this subject
abut revision of the former first clausestatutes —the sub­

1828,the of the ofact whilestantially provisionembracing
thethe last follows almost verbatim statute of 1831. Now

in of statutesit is a settled the constructionprinciple
enactments,and that theyrevising consolidating previous
in revisionto receive the same construction the whichare

aborne,had unless there is suchpreviously changethey
as indicates an intention toof the clearlyphraseology

the and effect. Mooers v. 29Bunker,operationchange
420; v. 33 H.Stevens,N. H. Burnham N. (2(9 Fost.) Fogg)

there is no ofand eases there cited. Here247, change
intention,such and the constructionphrase anyindicating

decision, lastan to the clause ofgiven, reportedby express
to to thethe statute of must be held similar1831, apply

of the Eevised Statutes.provision
thehad think samemade,If no such decision webeen

in theled court 1836 toconsiderations which the regard
of 1831as not intended to beforestatute affect proceedings

last clauseforce to thewould withjustices, apply greater
in termsItof the the Eevised appliessection of Statutes.

iscourts,to cases in which generallyperhapspending by
where thebe courts,to understood the particularlyhigher

alludes, does tosentence as it here, proceedingspreceding
of thebefore justices peace.
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It is not2. tender sufficient.The evidence of was
hadtenderedthe identicalto show that moneynecessary
Thethe tender.been times to makeat all goodkept ready

Iton thisform tender is decisive point.of the ofplea
thehas tothat the been payparty always readyalleges
it;and offered toand on a he tendereddebt, paysuch day

averredand he said into court. It is notthe sumbrings
and it into court.that he has the samemoney,kept brings

2661;2 PI. &Ev. 835. If601,Chit. Pl. Saund.431, 469,
a the andsum,demand and refusal is it is of samereplied,
not 2 Ch. PI. 661.601,of the same money.

made,is to the tender andAll that is provenecessary
debt,that had same sum in to thehe the readiness pay

into court.-and the same sumbrings
This in case v. Greenbanks,arose the of Curtissquestion

counsel;24 defendant’s andcited the536,Vt. by(1 Dean)
tendered and refused,it was decided that when ismoney

use it as histhe it is at to own.person libertytendering'
at allAll he is under is to be timesdo,to readyobligation

whento the indebt current money, requested.pay
theThe are andoverruled,exceptions
Judgment affirmed.


