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the be,deminimis this themaxim, non. Howeverlegal may
ten cents released,awarded have and allbeen injurious

to the town from this areconsequences award bar-thereby
Ifred. it were to decide whether the commis-necessary

sioners have the to award for thepower interrup-damages
tion or inconvenience caused the thetoby highway enjoy-
ment of this andlicense, it should be foundparol that

had no to make thethey award, we feel in-power might
clined to the to relievepermit their case of thepetitioners
exception, the sumby awarded with the clerkdepositing
for the use of Fowler, rather than them to the de-subject

and thelay, towns to the of a recommitmentexpense for
the ofpurpose the error. The award-correcting damages
ed been released, this removes allhaving ofground objec-
tion on this account, the sum awarded were ofthough
sufficient to make the error inmagnitude it ofawarding
any importance.

overruled,.Exceptions

Hill.Weeks v.

who, town,One acting as overseer of poorthe of a moneyreceives on a con-
himhytract made in defendant,behalf of the the principaltown with

illegalis against publicwhich because policy, cannot be held as his
moneytrustee after the has been onentered the account of the overseer

to the credit of the town.

agreementAn the apoorbetween overseer of the and husband whose wife
charge,is as asupported town that the from makingtown will refrain

wife,to a libel foropposition bydivorce the husband againstfiled the is
and void.against public policy,

husband,may chargedThe town be as trustee of the at the suit of one who
awas Iona creditor at the time of the ofreceipt moneythe underfide

contract;illegal beingsuch made appearit to that the husband was then
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circumstances;insolvent, or in embarrassed but the amount for which
det'ermined,charged is as inthe is to be to be the case of a volun-town

debtor,tary by upon equitable adjustmentanconveyance the of the mu-
and thetual the husband town.claims between

Where, illegal agreement, moneyterms of the the under itby the received
liquidateto inby pastto town of theapplied expenses supportwas be the

wife, indemnify support,her future the is toagainstand to town entitled
may necessary defray expensesto the of her sup-retain much as beso

liablehusband continues for it.port thewhile

action thehis defendant,The brought againstplaintiff
Morrill and the town of Gilford asand summoned John J.

made Morrill, ithis trustees. In the disclosure by appeared
the of the town Gilfordthat of ofpoorhe was overseer
as such on the 14th1856-7, officer,for and daythe year

thefrom one Gale sum of four1857,of receivedJanuary,
had that beendollars, which beforehundred deposited

in behalf ofWeeks,with one ThomasGale actingby
the be-Hill, underdefendant, agreementthe following

the overseer thefor town as ofMorrill, poor,tween acting
said shouldWeeks;and Hill and Thomas thatsaid money

in case ato the town Hill obtained divorcebe overpaid
from then she thewife,his supported bypending, being

that overtown a and if to the townas paidpublic charge,
it the ofshould be to payment expenses alreadyapplied

and the to in-wife,incurred in the of the balancesupport
herthe town future for sup-expendituresdemnify against

; of -this sumand that in of theconsiderationport deposit
the townfor the town,use of the under those stipulations,

the for a divorce,should make no toopposition application
to and that if; further,as said doMorrill they proposed

thethe divorce should then shouldobtained,not be money
further inbe to Thomas Weeks. Itback appeared,paid

the advancedMorrill’s that wasdisclosure, money hy
for and his note toHill,Thomas Weeks promissory given

that the divorce wasamount; obtained,for theWeeks
and the amountGale,the over to Morrillmoney paid by

to before the com-town,credited on Morrill’s account the
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suit;mencement of the that no was made onagreement
the of the relative to the of thetown wife,part support

that the after the ex-except money remaining, paying
incui’red in her should held aspenses already besupport,

an for further to which the townindemnity expenses
be and that the tomight wife continued besubjected, sup-

the town for some time afterported by the divorce was
•obtained.

The same facts in the disclosure of theappeared town,
with the additional facts that Morrill acted as receiving
and of thedisbursing town, in reference toagent the re-

and onceipts account of theexpenditures and thatpoor,
when he received the four hundred hedollars, had paid
out of his own funds about one hundred dollars for the
town, which on the debit side of hisappeared account,
and that he credited the four hundred dollars to the town
on account, and it out for the townpaid the re-during
mainder of his term of and aoffice, had balance theagainst

ontown the ataccount, the close of his andyear; that it
was denied the town that Hill orby was ininsolvent, em-
barrassed thecircumstances, when wasmoney overpaid

him Gale,to or when it wasby to thefinally paid town.
It awas the memorandum inagreed by parties, by writing

disclosures,to the that in theappended if, opinion of the
court, the the Hill,of of atquestion theinsolvency time
the was made and theagreement money deposited, was
material in the of the ofquestion thedetermining liability

thetrustees, disclosures should be for furtheropened pro-
The of the of thequestion liabilityceedings. trustees

was to the court thesubmitted disclosures.upon

It. theG. forMorrison, plaintiff.
There for thewas no consideration of thepayment four

ofdollars,hundred the amount thebeyond expenses which
had then been in the of the wife.incurred Theresupport

no town,was the them toengagement by binding support
14VOL. XXXVIII.
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the wife. If there had and no other ex-been, objection
it valid It wouldisted, would not be as creditors.against

in that in effect an which thecase be byarrangement
laid for the futurethe would beof debtor awayproperty

This could not theof the wife. be done to pre-support
of creditors.judice

The whole was the of theagainst policyarrangement
consideration,anlaw. It was founded be-upon illegal

cause the to forbear to theagreement making opposition
whole,which in or in the consid-divorce, constituted, part

for the was one and toeration payment, adapteddesigned
and facilitate a dissolution of the rela-promote marriage

in ofThe interested thetown,tion. being question sup-
the con-the have had the but forwife,of would right,port

and theirdivorce,and thetract, opposi-to opposeappear
21 H.N.Sayles,tion it. v.Sayleshavemight prevented

con-312. The received on suchmoney illegalFost.)(1
itthe bebe recovered back but maytract notmay party,by

as case a with-in the ofcreditors, conveyancereached by
55;3v. H. Kim-Read,consideration. Fverett N.out any

12 H. 31Fenner, 248; Rolfe,ball v. N. Jewell v. Porter <%•
34.H.N. (11 Fost.)

_H". theA. for trustees.Bellows,
an the of the town,There was on partliabilityexisting

that shouldwhich it was and theyproper legalagainst
ad-and the hundred dollars werehave fourindemnity;

a in-as in of bond ofit,vanced security placeagainst
not aother It was provisionor paper security.demnity,

to thethe of the but awife, givenfor support security
the wife,the ofthemtown, to indemnify against support

in factand thento the town, being sup-then chargeable
the town.byported

as thepolicy,notThe was publicagreement against
thein tono referenceno hadtown owed andduty, power

divorce.
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Sawyer, the disclosure of heMorrill,J. mustUpon be
In the of the four dollars,hundreddischarged. receipt

and the inin transactions which resulted the ofpayment
that sum he was thetown,to the as town’sacting only

If, hadtime,at he the underany such cir-moneyagent.
becumstances that it could attached in his athands, the

creditors, been, all,suit of Hill’s it must have if at itbefore
of town,had to the credit the and thus madebeen passed

thetheir This was in fact done before service of themoney.
He inthen, effect,writ him. had delivered overupon the

town,to the accordance with theinmoney agreement
itit,under which he hisreceived accountby entering upon

the to their This wastown,with credit. the inonly way
aswhich it could be over thehim, andpaid by receiving

of the hetown. When had thus crediteddisbursing agent
he stood in no other relation to it than as theit, depositary

heof the town’s and could in no view bemoney, regarded
as the trustee Hill.of

toAs the of the the firsttown, toliability question be
considered the four hundred dollarsis, whether was paid

a consideration in inwhole or becauseupon part illegal,
thepublic Whether extends toagainst policy. illegality

athe or the isconsideration,whole ofonly immate­part
The entire,rial. contract was such theand in ease whole

is void, if tainted with in Carltonany part. v.illegality
5Whitcher, 196;H. v. 225;N. Hinds 6 N. H.Chamberlain,

v. 14Clark 44.Ricker, N. H.
The disclosed between inagreement Morrill, be-acting

town,half of the and the defendant, Hill, is inprincipal
substance thethat an interesttown, in thehaving question
of asdivorce, their toincidentally liabilityaffecting sup-

the wife, toport refrain from toagree oppositionmaking
the iflibel, Hill would the four hundred dollarsdeposit
with Gale, under the itthat was to be overstipulation paid
to the town theif divorce was and beobtained, to applied
to the theof inpayment incurred theexpenses already sup-
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of the as indemnityand the balance to be held anport wife,
future isThis clearlyagainst expenses. againstagreement

the of the as one entered into forlaw,policy promot­being
and the dissolution the relationing mai'riagefacilitating of

thebetween to the libel. The whichprinciple uponparties
decid­312,21 N. H. wasthe case of v.Sayles Sayles, (1Fost.)

the aed, note,here. That was case ofapplies promissory
claimin of the libellee’s toconsideration forbearinggiven

the theout of estate of when thelibellant,alimony ground
tofor it was such as would constitute a defenceclaiming

it ifdefence,the libel. In that that thecase, pre­appeared
sented, have the decree. That how­fact,would defeated

Thewas not to the of the decision.ever, material point
an for itsthe thatis,doctrine of case havingagreement,

andcontract,the dissolution of the design­object marriage
the of the law.result,that isto facilitate against policyed

an in the anddecree,the town had interestHere defeating
to "Withthe consent of theto make it.oppositionproposed

on the court,and to withoutlibellee, probably, application
authorized to resist thewould have beenit, applicationthey

have a defence whichTheyin her name. might presented
and of theit. Thehave defeated object purposewould

to the town to withhold opposition,was bindagreement
divoi’ce, it,tothus facilitate the refraining opposeand by

have facts materialtheir might developedwhen opposition
order to a determination of theinbe known properto

the of whichlaw,a fraud theThis was policyuponcause.
athe relation watch­withand uphold marriageis to guard

contractsofUpon principles public policy,ful vigilance.
twofor about a betweenbringing marriagewhich provide

a contracts,calledreward,for marriage brokageparties
illas to and advisedheld void, tendingare improvident

412;1 v.Hook,v. Vern.Drurymatches. Williamson
566;3 Atk. 1357;Lef. v.Gihon, Smyth Aykerill,2 &Sch.

relation260. And when thesec.Story’s Eq., marriage
the law toassumed,has it is the ofpolicybeen equally
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sustain and it. It therefore holds all contractsuphold
void which or for the futurecontemplate provide separa-

thetion of or which are calculated toparties, prevent
Chit,reconciliation; 673;on Cont. or aimfuture which

at a thedissolution of contract,effecting exceptmarriage
a administration of the law, in the due course ofby proper

judicial proceedings.
But, the contract was Hill cannot recovervoid,though

back the it,under in a suit the town.money paid against
v. 8 T.Hancock,Hanson R. in575. The parties being

arepari delicto, left the law andthe contractby where, by
their under have left themselves. Bui.it,proceedings they

131;Nisi Prius Tennant 1Elliot,v. B. &P. 3; Farmer v.
1 B. &Russell, P. 278. The estmaxim, conditiopotiorlegal

possidentis, in such case. One haswhoapplies freely paid
his anmoney contract isupon illegal criminis,particeps
and no cause of action arises in his anfavor upon implied

to if. Butpromise when an insolvent orrepay debtor, one
in embarrassed circumstances, his suchpajs money upon

heconsideration, stands inillegal relation to his creditors
in the same as if he hadposition made a con­voluntary

of his Inveyance of heproperty. law, hascontemplation
in fact with his for noparted consideration; 1money

354;secs. 353, v. 12Story Eq., 386;Clark N.Gibson, H.
because it is no consideration which can be set in aup
court of law. one,No but a bonahowever, creditor atfide
the time of his it,thus with has the to inter­parting right
fere unless the in fact,was fraudulent as madeconveyance
with the intent to defraud creditors, and then subsequent
creditors also Here there is no ofmay interpose. pretence
an intention to defraud, and there is to thatshownothing
the awas creditor at the time the .plaintiff wasmoney

to be nor time;indeed at noragreed paid, any subsequent
that Hill insolvent,was or in embarrassed circumstances.

as theBut 'ofdisclosure, the is toby agreement parties,
be for further if the asopened toquestionproceedings,
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embarrassed condition of shouldor Hill bethe insolvency
and asmaterial, material,be this be itsmayheld to upon

evidenceto that themade by proper plaintiffappearbeing
the time of the itwas a creditor at mayillegal agreement,

isthe town be heldto consider tobe whethernecessary
for whole amount received under thethe illegalchargeable

in for the afteras, cases, balance,or other ap­agreement,
so as claims whichnecessarybe tomuch may anyplying

in theirto exist favor Hill. Theappear against ground
is held at isall,which the town to be ifchargeable,upon
the of an insolvent debtor,receivedthat, moneyhaving

hold to theconsideration, it subjectan theyupon illegal
creditors,of his because cannot beclaims they permitted

in a of theset contract court law as con­to theup illegal
received it. Butsideration which setupon they they may

it, creditors,to as whichclaim forup any againstlegal
are to resort to thenot compelledthey illegal agreement.

isin the contract toeffect of the placeThe illegality
in to in inthem, creditors, the situationrespect precisely

received and held thestand if hadwhich would theythey
ifand had so receivedconsideration;without theymoney

heldto which wouldthe extent beit, they chargeable
after the be­would for the balance adjusting equitiesbe

behold that shouldthem and Hill. To they charge­tween
ofamount, those equities,able for the whole regardless

enter­a in this suit forthem to penaltywould be to subject
4v.into Hutchins Sprague,the illegal agreement.ing

can12 N. H. 105. bev.469; TheyN. H. Boardman Cushing,
ease, trustee,in this as Hill’sin no worse positionplaced

disclosed that had four hun­if had merely theythan they
ahands,his in their but had claimdred dollars of money

incurred in the of hishim for supportexpensesagainst
that,in the disclosure to showisTherewife. nothing

the townwas byall the time the wife supportedduring
forwas notthe Hill liabledivorce,to the ofdown time
antoof the amountThe terms agreementher support.
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him of his It mustadmission beliability. presumedby
havefurnished when he shouldthat the was sup­support

for this the have their of actionit, and townplied right
420;Tibbets 34him. v. N. H. RumneyHapgood,against

H.v. 571. But have no asKeyes, they7 N. right, against
Hill,the of if he is shown to increditors have em­been

barrassed to retain thecircumstances, an indem­asmoney
the of the wife’snity expenses subse­against support,

to the The husband then ceased toquently divorce. be
liable for her and the town would nosupport, have legal
claim him on that account. Theiragainst only ground

itfor to so isbe that Hill so withretaining applied, agreed
the consideration thatthem, upon would for­illegal they

the town,bear to divorce. The therefore, beoppose may
held liable for the fourbalance of hundredany dollars,
after the incurred in the downsatisfying expenses support
to the time the thedivorce,of if or embarrassedinsolvency
condition and aHill,of bona fromindebtedness himfide
to the shall be made to isLeaveplaintiff, appear. given
to to move that the disclosuresplaintiff'the be opened.


