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violent gale of wind or other extraordinary circumstances,
the loss might be held not to be within the spirit or intent
of the act. But we leave that question to be decided when
it shall arise. The present is not such a case.
Our opinion is that upon the facts stated,
The action can be sustained.

BeaN 9. WARNER.

Upon the laying out of a highway by selectmen, notice was given to A.,
who was at the time of the notice, a land-owner. Before the day fixed
for the hearing, A. sold the Iand to B. On the day of the hearing both
A. and B. appeared before the selectmen, and showed the fact of the
transfer of the property, and A. waived all right to damages, and B.
claimed that they should be awarded to him. The selectmen declined
to make the award to B., but did make it to A.—Held, that under
section 10, chapter 50, Revised Statutes, providing that any person
who had no actual notice of the laying out of a highway might, within
one year, apply to the court, which might award him damages, B. could
proceed by petition to the Common Pleas and have the award made to
him.

The Common Pleas have jurisdiction of such a petition, and may refer it
to the road commissioners of the county, to assess the damages.

Prrrrron for increased damages, under the following
circumstances :

A public highway was laid out in Warner, by the
selectmen. At the time the selectmen gave notice to the
land-owners, one piece of the land through which the
road was to pass belonged to and was owned by Nehe-
miah G. Ordway. After service of notice upon Ordway,
and before the day of hearing, Ordway conveyed his land
through which the road was to pass, to the plaintiff, by
deed of warranty and in fee simple.
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At the day of hearing Ordway appeared before the
selectmen, as counsel for the plaintiff or as agent, and
waived all right to the land and land damages, and the
plaintiff was present with his deed, duly recorded, and
offered to show it to the selectmen. It was agreed that
the deed was in due form of law, and that the plaintiff
had the same present before the selectmen at the time,
and claimed land damages. The selectmen refused to
award damages to him, but awarded them to Ordway.

The plaintiff Brought his petition, setting forth that the
award should have been to him and not to Ordway, and
that the award, being fifty-six dollars, was not sufficient,
and asked for an increase of damages, and that the award
might be made to him.

Upon motion of the plaintiff the petition was referred
to the county commissioners, the defendants’ counsel ob-
Jjecting.

The county commissioners appointed a day of hearing,
and heard the parties, and made their award in substance
as follows: That the award should be to the plaintiff in-
stead of Ordway, and the damages should be increased to
seventy-five dollars, and that the defendant should pay
costs of reference, &e.

The defendants counsel moved the court to set aside
the report of the commissioners, because the commis-
sioners had no jurisdiction under the provisions of the
statute; but the court overruled the motion, and ordered
judgment on the report, to which the defendants ex-
cepted, and their exceptions were allowed.

Eerett, for the petitioner.

Rolfe § Marshall, for the defendants.

1. The Court of Common Pleas has no jurisdiction, and
consequently could not refer the petition to the county
commissioners. The plaintiff’s remedy is by suit at com-
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mon law. The statute gives him no remedy by a petition.
The plaintiff brings his petition by virtue of the 9th sec-
tion of chapter 58 of the Compiled Laws. The language
of the statute is: “If any person shall think himself
aggrieved by the assessment of damages made by the select-
men,” &c. But in this case there is no assessment of dam-
ages for him to feel aggrieved about; there is no award to
the plaintiff, and that is the grievance set forth in his pe-
tition.

2. The statute nowhere provides a remedy by petition
to the Court of Common Pleas, in case no award is made
to the petitioner, or where the award is made to the wrong
person; and no assessment of damages is made to him by
the selectmen. Damages must be assessed by the select-
men to the petitioner. before the Court of Common Pleas
can have jurisdiction by petition, and the aggrieved party,
as in this case, has his remedy by a suit at law, and in no
other way.

8. And with reason: for the question to be settled would
generally be a question of title, and the legislature in its
wisdom has not thought fit to give the plaintiff his remedy
in this way. '

Eastmaw, J. The Revised Statutes, chapter 49, section
13 (Comp. Stat., ch. 52, sec. 16) provide that when a high-
way is laid out by selectmen, they shall assess the damages
sustained by each “owner” of land required for such
highway. The “owner” is to receive the damages for his
rights which are taken, and the award is to be made to him.

At the time this highway was laid out, and the dama-
ges assessed, Ordway, to whom the award was made, was
not the owner of the land; and the award to him was,
therefore, erroneous.

By section 9, chapter 50, Revised Statutes (ch. 53, sec.
9, Comp. Stat.) it is provided that any person who may
think himself aggrieved by the assessment of damages
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by the selectmen, may, within one year after the road is
opened, petition the Court of Common Pleas for redress ;
and the court, after due notice, may award such damages
as may be just, and costs to either of the parties, in their
discretion, and issue execution therefor.

The tenth section of the same chapter is as follows:
¢ Any person who had no actual notice of the laying out
or altering of any highway, may, within one year after the
same shall be opened and made, apply to the said court, as
provided in the preceding section, and the court, after
notice as aforesaid, shall award damages and costs, and
issue execution therefor, as is therein provided.”

In Dalton v. North-Hampton, 19 N. H. 862, it was held
that a petition, presented under the ninth section, by a
party aggrieved by the assessment of damages by the
selectmen, was a petition relating to roads, within the
meaning of section fourth of the same chapter, which pro-
vides that all petitions relating to roads shall be referred
to the road commissioners, and that it might be referred
by the court to the commissioners. In that case it was
said by Woods, J., that “the road commissioners have
peculiar means, in their powers and' their modes of pro-
ceeding, to investigate with success the merits of such a
petition, which the Court of Common Pleas do not pos-
sess, and which a jury cannot use in ordinary cases with-
out great inconvenience and expense.”

In Baker v. Holderness, 26 N. H. (6 Fost.) 110, it was
held that the Court of Common Pleas might, in its discre-
tion, refer the question upon such petitions to the road
commissioners, or direct the damages to be assessed by a
jury.

The proceedings under the tenth section are the same
as those under the ninth—the only difference in the two
sections consisting in the provision for different cases.
And when a petition is presented under the tenth section,
the court may refer it to the road commissioners.
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‘We think this petition may fall within the provisions of
the tenth section, although it might, perhaps, come within
the ninth. No notice was given to the petitioner of the
laying out of the highway; and there is no suggestion
that the petition was not seasonably presented. It is true
that it is not one of the cases that ordinarily arise under
that section, but the provisions are broad enough to reach
this case. They would seem to have been intended to
cover all cases where a person’s land is taken for a high-
way, and no notice given him of the laying out. It is
therefore unnecessary to compel the petitioner to seek
redress by other proceedings. The Common Pleas had
jurisdiction of the petition, and their action in referring
it to the commissioners was, according to the practice of
the court, sanctioned by authority.

The exceptions must be overruled.

PargER 9. SrTANIELS.

The only record evidence of the administration of the oath prescribed for
the ease and relief of poor debtors, and of the service of the order of
notice on the creditor, is the certificate of those facts, signed in confor-
mity to the statute by both magistrates before whom the oath was taken.

Such certificate is only prima facie evidence of those facts, and they are
open to parol proof; whether or not the certificate was made, and
whether or not there is any other record of them made by the magis-
trates, or either of them.

DEBr on a bond, given by the defendant to the plaintiff,
to obtain release from arrest on an execution. The de-
fence was, that the debtor was duly admitted to take, and
took the oath within one year, as prescribed by the act for




