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violent circumstances,of wind or othergale extraordinary
the loss or intenthe held not to be within themight spirit
of the act. But we leave to decided whenthat bequestion
it shall arise. The is anot such case.present

Our is that the stated,factsopinion upon
action can beThe sustained.

Bean v. Warner.

Upon selectmen,the laying highway byout of a A.,givennotice was to
notice,who was at the time of the a land-owner. dayBefore the fixed

for hearing,the sold theA. land to B. On daythe of the hearing both
selectmen,A. and B. appeared before the and theshowed fact of the

transfer of the and A. allproperty, rightwaived to damages, and B.
claimed theythat should be to him.awarded The selectmen declined

B.,to Held,make the didaward to but make it to that underA.—
10, 60, Statutes,section chapter Revised providing anythat person

hadwho no actual of layingnotice the out of a highway might, within
court,year,one apply to mightthe him damages,which award B. could

proceed by thepetition to Common Pleas and thehave made toaward
him.

jurisdictionThe Common Pleas have of such a petition, mayand refer it
county,to the road commissioners of the to assess damages.the

Petition for increased under thedamages, following
circumstances:

A was laid out inpublic Warner, thehighway by
Atselectmen. the time the selectmen notice to thegave

oneland-owners, of the land which thepiece through
toroad was andto was ownedpass Nehe-bybelonged

miah G-. After service of noticeOrdway. upon Ordway,
and thebefore of his landday Ordway conveyedhearing,

which the road was to thetothrough pass, byplaintiff,
deed of inand feewarranty simple.
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At the of thebeforeday hearing Ordway appeared
selectmen, as counsel for the as andorplaintiff agent,
waived all and theto the land and landright damages,

was with his andplaintiff deed, recorded,present duly
offered to it theshow to selectmen. It was thatagreed
the deed was in due form of andlaw, that the plaintiff
had the same before the selectmen at the time,present
and claimed land The selectmen refused todamages.

him,award to but awarded them to Ordway.damages
The bis forth that theplaintiff brought petition, setting

award should to him and not to andhave been Ordway,
that the dollars, was notaward, sufficient,fifty-sixbeing
and asked an increase of and that the awardfor damages,

made to him.bemight
motion of the the was referredUpon plaintiff petition

the thecommissioners,to defendants’ counsel ob-county
jecting.

The a ofcommissionerscounty appointed day hearing,
and heard and made their inthe award substanceparties,
as in-follows: That the award should be to the plaintiff

increasedstead of and the should be toOrdway, damages
defendantdollars, and that the shouldseventy-five pay

costs &c.reference,of
The defendants’ to set asidecounsel moved the court

thethe of the commis-commissioners, becausereport
sioners had no under thethe ofjurisdiction provisions
statute; thebut court overruled the andmotion, ordered

on the theto which defendants ex-judgment report,
and their allowed.cepted, exceptions were

for theEverett, petitioner.

Marshall, for the defendants.$JRolfe
1. Court ofThe Common Pleas has no andjurisdiction,

could refer the to thenotconsequently petition county
Tbe is suitcommissioners. at com-plaintiff’s remedy by
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mon law. The statute ahim no byremedy petition.gives
The 9thhis the sec-virtue ofplaintiff brings petition by
tion 53of of the TheLaws.chapter Compiled language

“of the statute If himselfis: shall thinkany person
the assessment made the select-ofaggrieved by bydamages

&c. inmen,” But this case is no ofthere assessment dam-
about;him feelfor to there is no award toages aggrieved

the and that is the hisset forth inplaintiff, grievance pe-
tition.

2. The statute nowhere a byprovides remedy petition
to the Court of no is madePleas,Common in case award
to the or where the award is made to thepetitioner, wrong

and no assessment of is made to himperson; bydamages
the selectmen. select-must assessed thebe byDamages
men to the Common Pleaspetitioner, before the Court of
can have thejurisdiction andby party,petition, aggrieved

inas this hascase, his at and in nolaw,a suitremedy by
other way.

3. And with reason: for the to be settled wouldquestion
be a in itstitle,of and thegenerally question legislature

wisdom has not fit to the histhought remedygive plaintiff
in this way.

Eastman, J. The Statutes,Revised sectionchapter 49,
13 aStat., ch. sec. that when(Comp. 52, provide high-16)

laidis out theway shall assessby selectmen, damagesthey
sustained each for such“owner” of landby required

”“The for hisowner is to receive thehighway. damages
are to Mm.which and the is to be maderights taken, award

At the time and the dama-out,this was laidhighway
assessed, made,to the award was waswhomges Ordway,

not was,the of the award to himland;owner and the
therefore, erroneous.

section sec.9, 53,Revised StatutesBy 50,chapter (ch.
9, it is thatComp. whoperson mayStat.) provided any
think himself the assessment ofbyaggrieved damages

von. xxxvm. 17



MERRIMACK.250

Bean v. Warner.

the road iswithin one theselectmen, afterby may, year
;the Court Pleas for redressof Commonopened, petition

the court,and after due award suchnotice, may damages
be and in theiras costs to either of themay just, parties,

discretion, and issue therefor.execution
The tenth section the same is as follows:of chapter

“ who had no actual notice of outtheAny person laying
after theof within oneor may, yearaltering any highway,
court, asmade,shall be and to the saidsame opened apply

court,and aftersection,in the theprovided preceding
costs,and andas shallaforesaid,notice award damages

as is thereintherefor,issue execution provided.”
it held19 N. H. was362,In Dalton v. North-Hampton,

asection,the ninththat a under bypetition, presented
theofthe assessment damages bybyaggrievedparty

roads, within thetoselectmen, was a petition relating
whichthe same chapter,section fourth of pro­ofmeaning

beroads shall referredall tothat relatingvides petitions
referredand that it becommissioners, mightthe roadto

itthat case wasInto the commissioners.the courtby
“ commissioners havethat the roadWoods, J.,said by

their modes ofand'in theirmeans, powers pro­peculiar
athe merits of suchwith successtoceeding, investigate

Pleas doCommon notthe Court ofwhich pos­petition,
a use in cases with­and cannotsess, ordinarywhich jury

inconvenience and expense.”out great
itHolderness, 26 N. H. was110,In Baker v. (6 Fost.)

Common Pleas in its discre­the Court ofthat might,held
such to the roadthetion, upon petitionsrefer question

to assessed aor direct the becommissioners, damages by
jury.

tenth section are the sameunder theThe proceedings
thedifference in twothe ninth —the onlythose underas

the for different cases.in provisionsections consisting
And the tenth section,underisa presentedwhen petition

the road commissioners.refer it tothe court may
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Ve fall thethink this within ofmaypetition provisions
the itsection,tenth come withinmight, perhaps,although
the theninth. notice was to of thepetitionerNo given

and isout of the there nolaying highway; suggestion
that the It iswas not presented. truepetition seasonably

itthat is one of the cases that arisenot underordinarily
that arethe broad to reachsection, but provisions enough
this case. would seem to have been intendedThey to
cover all iscases where a land taken aforperson’s high-

and notice himno of the out.way, It isgiven laying
therefore to the tounnecessary compel petitioner seek
redress other The Common Pleasby hadproceedings.

the and their actionjurisdiction of inpetition, referring
it theto was,commissioners to theaccording ofpractice
the sanctionedcourt, by authority.

The must he overruled.exceptions

Parker v. Staniels.

onlyThe ofrecord evidence of the administration the oath prescribed for
debtors,the ease of thepoorand relief and of of theservice order of

creditor, facts,notice on is signedthe the certificate of those in confor-
mity to by magistratesthe statute both before whom the oath was taken.

facts,only primaSuch certificate is evidence of those and they arefacie
proof; made,toopen parol or notwhether the certificate was and

or there any bywhether not is other themrecord of made the magis-
trates, or either of them.

Debt bond,on a the defendant to thebygiven plaintiff,
to obtain release from arrest on an execution. The de-
fence the admittedwas, that debtor was to andtake,duly

the within one astook oath the act foryear, prescribed by


