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have been made the ofmember of boardupon any single
directors, and, least,at that could haveitby implication

madebeen the verdict thejipon the- forsuperintendent,
rendereddefendant, under those mustinstructions, be set

peWand aaside, trial granted.
set aside.Verdict

Osgood.Abbott v.

law,common the dischargeAt of a debtor from imprisonment upon an
execution, creditor,by the although made upon expressthe condition

judgmentdebt andthat the should not thereby discharged,bo operated
dischargeto that debt and judgment.

statute, State, abolished,in thisBy the common rule islaw and under the
statute, dischargeof the noprovisions of a debtor from imprisonment

here, by otherwise,on an execution the creditor or operates to discharge
judgmentthe debt or the on the executionwhich issued.

Debt, aupon rendered in the Court of Com-judgment
mon Pleas for this March term, 1857.county,

The defendant that an executionpleaded had issued
said and theupon judgment, defendant hadthereupon

been arrested and committed to and thatjail, afterward
the plaintiffs the defendantvoluntarily fromdischarged
confinement, and he was suffered atto go large.

The this,to that saidplaintiffs replied anddischarge,
the defendant to at were on thesuffering large,go express

condition that the debt and aforesaid shouldjudgment
not be discharged.

To this thereplication demurred,defendant and the
injoined theplaintiffs demurrer.
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defendant.for theMinot Mugridge,tip

for the plaintiffs.Mint Bryant,§

the demurrer in this case,It is admittedFowler, J. by
the frombythat the defendant was plaintiffsdischarged

issued thean executionon uponimprisonment judgment
condition thatthe the inin debtsuit, expressnow upon

itself should notsaid and the judgmentjudgment thereby
contend, that, atThe plaintiffsbe commondischarged.

a under such circumstances wouldlaw, notdischarge
the debt or and havejudgment,invalidate referred us to

4 Burr.Aldrich, 2482,the cases of v. and Little v.Vigers
14 Mass. asBank, 443,Newburyport theirsustaining posi­

tion. An examination of these cases has failed to satisfy
its correctness.us of

Aldrich,In v. which was debt aVigers upon judgment
inhad,where the debtor as the present case, been
theout of consent of thedischarged custody by creditor,

Ashhurst, for the thatdefendant, theargued defendant,
once taken inbeen execution thehaving upon judgment,

and afterwards of the executiondischarged against his
consent of the couldperson, notby beplaintiff, liable to

further execution it, nor could theany upon plaintiff bring
an action of that samedebt upon whichjudgment, had

execution,been carried intoso and thealready defendant
from it. The court wereso clear withdischarged Mr.

onAshhurst both points, that theexpresslyholding plain-
antiff could not action thebring upon after thejudgment

defendant had been taken in execution and discharged by
the own consent.plaintiff’s

So in Little v. Bank, which was anNewburyport action
to recover for an falsedamages alleged imprisonment,

thewhere been arrested on anplaintiff, executionhaving
in of defendants,favor the was them fromdischarged by

that hecondition should return to theuponprison, again
VOL. xxxviii. 19
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not a and,if werethe debt by particular day,paidprison
the returned tobeen plaintiffthe debt not paid,having

condition,with the court heldin thecomplianceprison
thebeen for benefit and at thehavingthethat discharge,

under an he hadof the whichrequest plaintiff, agreement
he notexecuted, could complain,voluntarily although,

surrender of he couldhimself,his voluntaryfor ownbut
execution.theimprisoned uponhave beennot again

“ -all the authorities tend to estab-thataddedThey
do not thatwhich we viz.:question,onelish principle,

execution,debtor has been taken inawhere judgment
cannot beconsent,the creditor’s heand bydischarged

issu-that or otherexecution, upontaken anyuponagain
arrest of thethe debtor uponthat judgment;uponing

evencreditor,the consideredorder ofexecution, beingby
The fraudlaw. cases ofat the commonas a satisfaction

however, are weSo, appre-of exceptions.and escape,
liberation,a or conditionalis the ease ofhend, temporary

return the area to if terms not compliedunder promise
and an return ofactual into inwith, custody, pursuance

citedThe authorities that thesuch proveagreement.
in suchtaken, even circumstances.”cannot bedebtor

1 D. &E. where a inWithy, 552,v.In Jaques prisoner
creditor,consent of thedischarged byexecution had been

fresh to the andsatisfysecurityupon giving judgment,
was afterwards defeated on aaccount ofthat security

it held that thewas satis­mere wasinformality, judgment
and andthe arrest was asfied not availableby discharge,
a demand of theoff-set debtor thean against against

creditor.
&v. 6 D. E.In Clarke Clement & the same525,English,

reaffirmed; andwas the same dis­doctrine wasprinciple
in Bassett 2Salter,v. Mod. 136. Intinctly recognized

Bristow, 205,v. Barnes’ Notes heldthe courtThompson
of the hisdebtor,that an onagreement dischargedbeing

the consent,creditor’s that theof with judg­out custody
revived, was null andment should be void.
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&in Tanner v. D. E. itSo, 420,7 was held thatHague,
a aif creditor consent to debtor’s ofoatbeing discharged

execution on his to at a future thepayundertaking day,
creditor cannot afterwards sue out execution on thatany

in eventthe of the debtor’s not hisjudgment, fulfilling
court that all the casesundertaking proceededsaying—the

on the that the acreditor receivedground satisfaction of
his indebt law his debtor once in on exe­by having custody
cution. to the same are DaSubstantially Costerv.point

1 B. &Davis, P. and Perkins v. 2242, Yale,Pettit &
&B. P. 440.

In Blackburn 2Stupart,v. East the243, debtor was taken
in execution, at the suit of the on thecreditor, '31st of

andMarch, 1798, remained in the of the sheriff’scustody
untilofficer the 4th of he dis-April when wasfollowing,

on an that hecharged express would halfunderstanding pay
the debt and then,costs and the other half in three months
thereafter; and that the should stand in forcejudgment
as a thefor in three ;months and if thesecurity payment

was innot that time the should bemoney paid judgment
enforced execution his andby foragainst person goods
the and the costs incident Theamount, debtorthereto.

made indefault the as washaving payment, stipulated,
there-arrested for the balance of debt remaining unpaid,

and the aftercosts, the threeof the months,long expiration
and obtain theto his amount. He afterwardspaiddischarge

the amoved court rulefor to set aside the andexecution,
the sheriff’s officerto refund the waswhichcompel money,

the thatcourt the debtor’sgranted; remarking, although
hadconduct itscandalous,been would be dan-very very

to the law to unsettled in thispermit begerous respect.
the we nowhole, therefore, that,entertain doubtUpon

law,at common the of a fromdebtordischarge imprison-
ment execution, consent of the unlessupon creditor,by

or inobtained fraud a satisfaction offorce, was lawby
the and so nodebt that action could afterwardsjudgment,
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maintainedbe the of thefor theupon recoveryjudgment
debt.

But the further theplaintiffs rely upon express provisions
the Statutes,of Revised to enable them maintain theirto

action, the theestablished rule of commonnotwithstanding
law; and we think The of theeleventh sectionrightly.

of as185th those statutes is follows :chapter
11.“Sec. No such ais, bydischarge,” discharge[that

of the one of thetwo whom is ofjustices quorum,peace,
court, of a asexecution,the at the return writ oror by day
for in the dis-two “norpreceding anyprovided sections,]

or execution,of arrested onany person imprisonedcharge
or theshall the debt whichdischarge judgment upon

issued.”execution
is a direct and enactment,This clearly positive designed

and the ruleintended to abolish common lawand change
usand it seems to most accom-cases,in effectuallysuch

It is difficult to conceive whatthat purpose.plishing
could have been to effectmore employedlanguage explicit

were,it anda result. asis,such It expressly definitely
of that the lawact,that after the commonenacted passage

inhad existed torule which dischargespreviously regard
of should no butcreditor,consent the longer prevail,by

no of arrestedthat thereafterwards discharge any person
whether consentexecution,on obtainedor byimprisoned

otherwise,creditor should tothe or operate dischargeof
the issued.which executionorthe debt judgment upon

acounsel,the defendant’s thathas byIt been suggested
in the Re-the draft ofmade theby legislaturechange

commissioners,theasStatutes, reported byvised originally
thehave intended,not bythat couldthey languageshows

than dis-to moreas includestands,section it nowthisof
suchstatutes,of theotherto provisionsaccordingcharges

execution intobonds, or levyby neglectas gaolgivingby
the toor failure of creditorafter givedays judgment,thirty

therison orof upon takingfor p charges,paymentbond
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;debtor’s oath and that thepoor discharges by voluntary
assent of the creditor are excluded. reference toUpon
the of thereport commissioners, we find this section to
have been themreported in these words :by

“ Sec. 11. suchNo nor ofanydischarge, discharge any
arrested or on theperson credit-imprisoned execution, by

shallor, the debt or theupon whichdischarge judgment
execution issued.”

The before struck out theit,legislature, adopting
“words, the and action in soby creditor,” their sodoing,

far from to minds onour intention theirindicating any
notpart to include in this theprovision bydischarges

consent of the creditor, shows most thatconclusively
intended to and include notthey further, suchgo only

but the indul-discharges, voluntary byescapes, permitted
mistakes or inattention of andgence, officers,ignorance,

other of not andevery species accompanied bydischarge
the in full, or actualconsequent satisfac-upon payment

intion of thesome debt or to enforceway, judgment
which the It toexecution issued. seems entirely plain
us that the of which thethe alterationpurpose legislature
made in of section,the commissioners’ this couldreport

have been to to limit and restrictand notonly enlarge
the the theof which commissionersapplication principle
recommended them to Instead of fromadopt. excepting
the rulecommon law a class of thusdischarges,single

another to the which the statutes hadadding exceptions
made the ofto that the arrestalready technicalityrigid

and hisbodythe debtor’s executionupon subsequent
debt,were a satisfaction of the theydischarge legal

extend the todetermined at once toundoubtedly principle
ofall actual satisfaction thecases”of withoutdischarge

for there are numerousdebt—we mostthink, wisely;
in in the of the courwhere,cases the Reports, language

ofin theBlackburn v. before conductStupart, quoted,
in the consent creditors to theirdebtors of theirobtaining
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“ scandal-release not onlyfrom was veryimprisonment,
with-amerced,ous,” but officers been heavilywhere have

in theirtoout forredress, prisonersofpossibility granting
seemedit havewhichthose little mightcustody indulgences

werewithhold,to but whichinhuman and almost brutal
fromabused into escapes imprisonment.voluntary

andideas of the onlySuch our probable designbeing
• statuteof the of thereasonable construction language

thethere must be forconsideration, plain-judgmentunder
the demurrer.tiffs upon

the plaintiffs.Judgment for


