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v.Center Center.

The is Inof the acted.which two principle general.
its it is considered in v.some of Websterapplications

319;H.21;4 H. Trusteesv. 15 N.Atkinson, Peaslee,N.
1 l.525; Ev.,H. Green­v. 37 N.Clark,Goodhue (6 Fogg)

n.301,sec.
thetaken to out were properlyThe exceptions laying

overruled.
on theverdict.Judgment

v. Center.Center

evidence,of immaterialaside for the admissionnot "besetA verdict will
in decision.juryit the theirquite apparentit is that influencedunless

defendant, incompetentandthe mother of theplaintiffthe was"Where
admitted, consistingsubject exception,toevidence"but immaterial was

regardinvile, by the defendantlanguage usedprofaneof and abusive
" evidence, calculated tobeing highlyplaintiff Held, that suchto the —

decision, beingtheir andjurythe minds of the and influenceprejudice
court,by the the should be set aside.ruled admissible verdiet

a farmforeclose aEntry,and to uponWrit mortgage
nul disseizin.Plea,in Wilton.

in that on the 3d ofevidence day January,It appeared
husband,and her JonasCenter,the Sarah1856, plaintiff,

and an'cash,in$2,000in ofconsiderationsenior,Center,
andCenter, Jr.,son,the their Jonason ofpartagreement

todefendants,Center, supportA. theElizabethwife,his
ainof them particu-and the survivorthemmaintainand

the demandedmanner, premises byand conveyedlar way
A.said Elizabethtoform,in commondeed of warranty,

of the sameand assame time, partAt theCenter.



1859.TEEM,JULY 319

v.Center Center.

defendants back thethe premisesarrangement, mortgaged
to the ofand and survivorJonas, senior, Center,Sarah

saidto the ofthem, secure the of conditionperformance
defendants,that thewhich wasmortgage, substantially

timestheir should at allheirs, administrators,executors or
sur-the and thenatural lives of theduring mortgagees,

vivor sur-of and them and thethem, maintainsupport
of in avivor them in a manner, partparticularly specified

of the the orhouse on the or ifpremises; mortgagees,
elect,or the choose andeither, survivor of shouldthem,

instead of of the house on thethe portionoccupying
a themselves into have tenementpremises byspecified,

and and inhave their maintenanceWilton, to support
to forsuch the defendants weretenement, then provide

them and furnishtenement,a and comfortablesuitable
their tene-and them with maintenance in suchprovide

ment as to be and in thefurnishedspecified, provided
house theon premises.

died and thesenior, 25, 1856,Jonas Center, September
continued live thatdefendants,to with the inplaintiff

on in theof the house the specifiedportion premises
when she7,condition of the until 1857,Julymortgage,

went away.
con-the a breach of theOn the claimedtrial, plaintiff

of the in of the defendantsdition themortgage, neglect
intenementto her a suitable and comfortableprovide

and and her with herWilton, supportto furnish provide
the alternativetotherein,and maintenance according

ademandedof Thethe condition. plaintiffprovisions
action1857, and thison the 11th oftenement day July,

ofOn the 12th8,1857. August,was commenced August
a for the1857, the defendants tenement plaintiff,procured

and her thereof.noticegave
was,The the whethersubmitted toonly juryquestion

a aor not the had tenement withindefendants provided
therefor. There wasreasonable after demand madetime
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considerable onevidence both sides to show thattending
the did innot fact desire a tenement beplaintiff to pro-
vided for her, but wished the defendants herto toprocure
be boarded with one of her other children, or to herpay
an instead of a tenementannuity andproviding support,
and that the defendants had made efforts to boardprocure

her,for at the where she has sinceplace resided with her
and son-in-law. It thethatdaughter appeared defendant,

Center,Jonas was sick the last or tenquite during eight
before the commencement of thedays suit, so as to be

confined to his bed and the attendance of arequire physi-
cian. There was a amount of on bothlarge testimony
sides. other theAmong introduced,things, plaintiff

the defendants’ evidence of theagainst use,objection, by
the defendant, Jonas ofCenter, abu-vile, andprofanevery

insive relation to his thein of amother, courselanguage
andbetween himself thenegotiation plaintiff’s attorney,

in to the of an to his mother insteadpayment annuityregard
aof her with tenement andproviding support, according

to the condition of the The conversationmortgage.
occurred before the demanded aplaintiff tenement, on
the same day.

The returned a verdict for the thejury having plaintiff,
defendants moved that the same abe set aside and new

on thetrial account of admission of the evidencegranted,
aforesaid. The court denied the and the defend-motion,
ants excepted.

theThe defendants moved court to assess thethereupon
the of thefor breach the condition of mortgage,damages

theand on that there couldthe objected,plaintiff ground
for a thein breach of condition.be no damagesequivalent

at ofthe the sum tenThe court assessed dollars,damages
Theand excepted.the questions uponplaintiff arising

and to thewere reserved determinationthe case assigned
court.the wholeof
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theforGrant, Stanley,Morrison plaintiff.$

Clark and R. for the defend-Lull, Smith, Morrison,C.$
ants.

The for theEastman, J. foreclosure ofmortgage,
instituted,suit was containedwhich this an alternative

defendants andThe covenanted tocondition. support
husband,hermaintain the and and the survivorplaintiff

of mannerthem, in a on the mort-specified premises
in case toor, should choose have a tenementgaged, they

in themselves, instead of suchWilton, on theby support
thethen defendants were to for thempremises, provide

a and furnishtenement,suitable their there. Itsupport
was thefor breach of the thelatter of condition thatpart
the action was brought.

The defendants were to the thetenement, ifprovide
soshould elect. Theplaintiff alternative herwas with

and not with andthem, it devolvedconsequently upon
her to the defendants of her andnotify election, request
the tenement, before any devolved themobligation upon
to it.provide

As timeno stated inwas the contract within thewhich
tenement was to be furnished after demand made, the law
would itfix at a reasonable time.

The made the demand on the 11th ofplaintiff day July,
and the suit was commenced on the 8th ofday August

theand case that thefinds sub-following; only question
mitted to the was, whether the defendants hadjury pro-

avided a tenement within reasonable time.
The verdict been for the thishaving plaintiff upon ques-

tion, moved setthe defendants to it aside for the alleged
admission oneerroneous of of evidencepiece only.

As the defendants under to makewere no obligation
demand,exertions the tenement until aftertoany procure

whether,the issue to must been suchthe havejury after
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demand, the defendants tounreasonably provideneglected
the house; and tendthe to shouldbeevidence, competent,
to prove that issue.

The abusivevile,evidence andto wasexcepted profane
hisused one of the defendants towardslanguage, by

Andmother, made.the demand wastheplaintiff, before
we are could have beenunable to evidencesee how such
relevant to the the "Whatbefore tendencyquestion jury.
had condition, orsuch theto a ofbreachlanguage prove

awhentenement,unreasonable in thedelay providing
demand the defendantsfor it then andmade,had not been
were at it ?that time no tounder provideobligation

inad-It wasevidenceto us that theappears quite plain
con-to themissible. It was not inused, regardlanguage

tract or to theincondition of the but regardmortgage,
sheherofherself. abuseplaintiff It was personal before

and hadhad demand,theperfected her claim makingby
of theactsno theconnection withlegitimate subsequent

defendants in the tenement.procuring
immaterial, andWe evidencehold themight perhaps

were itverdict,on that theaccount asidedecline to set
as wouldsuchnot that the wascharacter of the testimony

andthe jury,be to mindsvery the oflikely prejudice
v.Winkleyinfluence their the defendants.decision against

H. 460.34 N.Brown,28 v.Foye, N. H. 519; Cook(8 Fost.)
admission oftheAs the verdict aside formust be set
examineto theunnecessarythis itevidence, becomes

of theassessmentraised thethequestion by uponplaintiff
damages.

trial granted.New


