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contract,in an auponOne of several defendants action haswho been
defaulted, witness,is a ofcompetent provisionsunder the the Revised
Statutes, personalofanyfor a co-defendant in matter defence to such
co-defendant, liabilityfrom alreadyreleased for costsif accrued.

defendant,Such defaulted if subsequentliable for the costs of litigation
co-defendant,the andplaintiffbetween his must legallybe liable there-

for, is, therefore,whatever the of litigation,result that and not so inter-
inested its result as to be inadmissible.

Assumpsit-, a and note,severalupon joint dated Sep-
for17th, 1855,tember to the$170, orpayable plaintiff,

inorder, date,from anddays Chase asthirty signed by
and asWalker theprincipal Plea, issue.surety. general

The action inwas commenced the Common andPleas,
to this court. Chase wasby defaulted inbrought appeal

the Common Pleas.
the at theUpon trial, term, ofJanuary 1858, the
Judicial Court for this the counselSupreme forcounty,

Walker stated the defence be thatto Walker was surety
the note, and theupon beforeonly that, just expiration

of the Chase made a new contract withthirty thedays,
to theextend time forofplaintiff, payment thirty days

for which hemore, him three dollars.paid
Chase,To these facts, been releasedprove having by

from claimWalker all for costs that he, Walker,any
suit,have in the was offered as ato witness.might pay

He onwas to the 1.objected Becausefollowing grounds:
to,ahe the interested tosuit,was and so asparty testify

himself;to he was liable tobecause Walker,discharge
him. 2. Ifif should be rendered Chase’sjudgment against

the heinterest was still had anbalanced between parties,
andWalker,interest to so as to therebytestify discharge

hishimself, from the costs of the suit arising after default.
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for debtbothif berendered, againstwouldJudgment,
in favor ofbe;and if verdict shouldcosts but the

the costswithnotChase would beWalker, chargeable
acould beonly3. Chasehis default.of afterlitigation

that theWalker;towitness to some defence personal
andto him,wasto shown personaldefence beproposed
andor plea,a statement specialshould briefbyappear

issue.under theadmittedcould not be general
he testi-overruled,to witnessThe the beingobjections

counsel in histhefacts stated byfied to thesubstantially
opening.

and thedefendant,theforThe returned a verdictjury
new trial,and for aaside,to set the samemovedplaintiff

of the court.in thefor error rulingsupposed

theBell,S. N. for plaintiff.
ain case was Chaseis, competentThe thisquestion

the statute of 1834 thatis,The rule sincewitness. general
is witness,is aa defendant who defaulted competent pro-

he has an isinterest,he has no interest. If hevided
190;10 N. H. Essex BankBlake v. Ladd,incompetent.

302;12 H.201; Bowman v. N.Iiix, Noyes,v. 10 N. II.
19 564.Moor,Bank N. H.v.

had a direct interest to in such manner asChase testify
of action existed. Theshow that no cause effect ofto

would be to show thatthat no couldtestimony judgment
him,rendered hebe had been defaulted.althoughagainst

is to be determined the thecourt,The beforequestion by
is admitted, whether the witness stands in suchtestimony

his ifa that in awould,testimonyposition given particu-
lar show that no cause of actionmanner, so,existed. If
he has a direct so He ininterest to is thetestify. position

his own to thethat debt on which he hasliability pay
defaulted is tobeen determined his ownbe by testimony.

After the release Chaseof Walker from the costsby
have in theWalker to his interest in themight suit,pay
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aswas to the anddebt balanced "Walker. Stillplaintiff
lie had an interest to in such manner as totestify dis-

as he"Walker, would himselftherebycharge discharge
thefrom costs which arose after Chase’s default. If the

on theverdict trial was "Walker, thenagainst judgment
would be rendered Chase and "Walker theagainst for debt
and the costs. There could be but one Itjudgment.
could anot be Chase, for thejudgment debt andagainst
costs the histo time of default, and forup another, the
same and costsdebt Walker until the rendi-against
tion of the It must abejudgment. single judgment

for andagainst both debt costs. Thisjointly judgment
would athe claim Chasegive plaintiff for theagainst
full amount of the andcosts, that "Walker could not
release. "Walker release if heit, themight paid judg-
.ment; thebut would be at to collect hisplaintiff liberty
execution Chaseof without on "Walker, and thencalling
"Walker’s release would be of no avail. Chase ahad
direct interest to to "Walker, andtestily discharge thereby
himself, from these costs since his ifdefault; "Walkerfor,
were the could bedischarged, onlyjudgment against
Chase for the and default,debt costs until his ator, most,

fivebut attendance at each term after hisdays’ default.
In Essex Bank v. 10Bix, N. II. a is190, quaere sug-

whether a defendant who is defaulted cangested, be a
witness, where the defence was of a ifthat,nature true,

rendered;no could be inand Bowmanv.judgment Noyes,
12 H. it is302, said that a defendant isN. who defaulted
cannot a witness for another defendantbe who topleads
the the defence is theissue, latter,where not topersonal
or it affect thewhere the latter.againstmay damages

is it to be that the is toHow determined defence personal
the latter defendant ?unless it thebyappear pleading

as-aissue,the the admitteddefendant,Upon general
have it in his towitness, restrained,unless would power

haveinto his matter wouldwhichincorporate testimony
24vol. xxxviii.



HILLSBOROUGH.362

Bean v. Walker.

in he had aa material on some other whichpointbearing
show that the action could not bedirect as tointerest,

either, toor other defencemaintained any goingagainst
his testi-claim,the of themerits of the whole plaintiff’s

he wasthe matter whereincould not be confined tomony
theto show whatthere wereunlesscompetent, something

defence of defaultedother and that thewas,the defendant
defendant The rulewas called to that defence.support

onelaid down Bowman “thatin v. above cited,Noyes,
who has in cannot be admitted toan interest the cause

to interest,”he has nomatters in whichtestify particular
would the unlessexclude witness the pleadingentirely,

interest,show the to so heissue be limited that had no
and that the defence the the suitwas such that result of
would not affect him.

The in thedefence set admits the matters statedup
aand avoids defencedeclaration, them, whichby stating

claim,notdoes to the merits the isof butplaintiff’sgo
to This haveWalker. should been set out eitherpersonal

1or brief statement. PI. 507.478,by special Chittyplea

theOi’oss for defendant Walker.Topliff,

aFowler, for what of theJ. Taking portiongranted,
doubt,court were inclined seems toto but whatstrongly

conceded in the the counsel,be of plaintiff’sargument
the of the in relation tothat Revised Statutesprovisions

arein ex contractu, several,actions againstproceedings
a lan-but substantial in somewhat differentreenactment,

of it1834,the statute of be4,guage, may regardedJuly
as in this several defendantsState,well settled that one of
in such who had was aactions, defaulted,been competent

the recentfor his toco-defendant,witness legislationprior
witnesses,to actionsparties providedmaking competent

he had no in between theinterest the plaintiffcontroversy
and such If defence were oneco-defendant. the personal
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to he had interest,that no so far as theco-defendant, debt
claimed to be recovered was since underconcerned, the
statute, the take himplaintiff might judgment against
whether his co-defendant were found liable or not. If
released from to his co-defendant for costs,any liability
he was, therefore, witness,a as incompetent although,
the case us,before his co-defendant beenhave hismight

in contract,the since must have asurety it been matter
of indifference, and heimmaterial, whether shouldwholly

the debt to the to hisorpay co-defendant.plaintiff, surety
v. 10Ladd, 190;Blake H.N. Essex Bank v. 10 N. H.Rix,

101; Bowmanv. 12 302­;N. H. ManchesterNoyes, Bank v.
19Moore, ;H. 564­N. Chase v. N.27 H.Lovering, (7

295.Fost.)
But the counsel contends that,plaintiff’s although

theChase, thedebtor in aftercase, hisprincipal present
default hisand release his and co-defendantby surety
from for costs, had in theno interest debt orliability the
costs of default,to the time of his whichlitigation up
would render him still he was so interestedincompetent,
in the costs of the between thesubsequent litigation plain-
tiff and his co-defendant as be sinceto hedisqualified;

anhad a mannerinterest to in such as totestify discharge
his himself fromco-defendant, and, thoseconsequently,
costs.

This the that,on inassumptionargument proceeds
a contract,several a defaultedassumpsit upon jointagainst

defendant is liable the costs offorlegally subsequent
between the and his asco-defendant,litigation plaintiff

to a matter of suchdefence to inco-defendant,personal
case such therein,co-defendant shall unsuccessful not-be

;the our statute aofwithstanding provisions proposition
no means and which would seem to exceed-by clear, be

orunreasonable, but the correctness incorrectness ofingly
which it is not now to determine. It rests onnecessary
the doctrine in suits of this canthat, character, there be
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for the must be forone whichjudgment plaintiff',only
and entire costs all the defendants whodebtthe against

liable; so if thethat,found co-defendantare ultimately
in his the defaulted defendant willdefence,fails personal

all ofliable for the costs the co-be between suchlitigation
and thedefendant plaintiff.

if this of theBut, correct,counseltheory beplaintiff’s
usseems to that ait defaulted defendant, whom,against

as itour hasstatute, construed,under been the plaintiff
take for the ordebt whateverjudgmentmay damages,

theresult of between himself and anotherthe litigation
must be liable for the costs thedefendant, of subsequent
whether that isother defendantlitigation, ultimately

for the debt or or not. If thecharged dischargedamages,
his from for of theof co-defendant liability any portion

or does not to a defaulteddebt dischargedamages operate
of thatneither can thetherefrom,defendant discharge

of the costsfrom forliability any portionco-defendant
him those A defaultedto from costs.operate discharge

costs subse-must for the ofdefendant be liablelegally
his co-defendant,between the andplaintifflitigationquent
mustIf at itall,not liable for them. liable be becauseor

is for the and the recovers costsdebt,he plaintiff’liable
can havedebt,as incident of the andto the recoveryonly

a his for costsconsequentlyjudgment; liabilitybut single
Iffor the ahis debt.be coextensive with liabilitymust

two defendantsentitled tobe againstjudgmentplaintiff
he is entitled todebt,his at the same time judgmentfor

if he bedefendants;the samehis costsfor taxable against
histo for debtsuit,the of hisas resultentitled, judgment

he cannotdefendants, be obligedone thoseofonlyagainst
andthe costsof necessarilyto relinquish any portion

in that becauseincurred obtaining judgmentproperly
and he is com-liable,notdefendant was foundanother

he as theincurshim costs. Theto penaltypaypelled
othertheof his want of success againstconsequence
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adefendant, consists in Ms tosubjected judgmentbeing
in tbat bis and not incosts,favor of other defendant for
bis to of tbe costsloseobliged any portion properlybeing
incident to tbe bis debt.of tbe forjudgmentrecovery

would,Under onstatute,our tbe court and perhapsmight
interferemotion, to limit tbe costs to be recovered against

a defaulted defendant in such case, but on tbe theory
assumed tbe counsel for tbe tbeby plaintiff, liabilitylegal
and result asmust be we have stated them.

seemsIt to us therefore, tbat so far as tbequite plain,
costs of were tbesubsequent concerned,litigation princi-

debtor, defaulted,beenpal was indifferent,having entirely
without release, as to tbe result of tbeany controversy
between tbe and bis co-defendant,plaintiff surety because,
on tbe of tbe counsel, be musttheory plaintiff’s have
been liable for those costs whether bislegally equally,
co-defendant were not;or and, afterdischarged being

if be badreleased, itinterest, was tbeany against party
him, inasmuch incalling as, the event of a judgment
both himself and bisagainst and tbe ofsurety, enforcing

tbat tbejudgment the releaseagainst wouldsurety, pro-
himtect claim tbe foragainst any by surety any portion

of tbe entire costs of tbe suit.
With views,these tbe objections taken to tbe ofruling

tbe court aChase as mustwitness beadmitting overruled,
and there must be for tbe defendant, Walker,judgment
on tbe in bisverdict favor.

on the verdict.Judgment


