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tbeIf defendants relied tbe fact that Samuelupon
not tbe a anwas name of that be was notDudley person,

State,inhabitant of tbis that bis notname was placed
tbe bimself,back of tbe writ or bis authority,upon by by

that be a haveor was not shouldresponsible person, they
the defect in so as havetopleaded supposed abatement,

tbe an tbegiven opportunity,plaintiffs by proper replica­
tion, to raised anhave issue traversableupon any objection

tbe 134;to indorsement. v. 14 HawkesMellen,Jacobs Mass.
461;v. Inhabitants v.Kennebunk, Clark,7 Mass. Purpleof

5 Pick. 206.
Tbe taken to tbe of tbe court belowexceptions ruling

must, be and the of tbetherefore, overruled, judgment
court inon tbe affirmed.below, bepoint controversy,

overruled.Exceptions

Pickering Pickering.v.

to a court ofApplications equity, to decree the specific performance of
contracts, discretion,are addressed to its sound and reasonable and relief

to granted par-is be or theaccordingrefused to circumstances of each
ticular case. ofgranting entirelyThe such must to beappearrelief
equitable.

It notis the province equityof a court of enforce demands.to stale
plaintiff laches,If the has been guilty grossof or for relief after aapplies

circumstances,long lapse byof time unexplained equitable or has appa-
rently longheld from rights periodback an assertion of for a ahis with

to speculateview on the thepossibility changes lapseof such of timeby
might executed,as determine it to be for his to contractinterest have the

specific performance bewill not decreed.
specific performance reversionarythe of conveyWhere a contract to a
land, years,interest in aftersought nearlywas the of andlapse ten after

dower, contract,the ofreversion as it the date the hadexisted at of
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been, converted, a presentof intoby untimely death the widowthe
the causes offee, satisfactory explanationno ofestate in and there was

•refused, and bill dismissed.delay,the relief thewas
conveyance ofin for thespecifiedno time is a contractpaymentWhere of

time;estate, andis in acompletedreal to be reasonablepurchasethe
by all circumstancesis a reasonable time is to be determined thewhat

ofconveyed greaterIf estate beof the transaction. the contracted to be
timetime,or of it is manifest thataccordingless value to the effluxion

contract; in suchis as to timeany stipulationof the of the andessence
contract, complied withexpressed literallyor mustimplied,whether be
in equity as as inwell law.

Equity. theIn On 1858,the 15th ofday February,
filed in this theplaintiff askingcourt his forbill, specific

the onperformance contract,of defendant’s entered into
the 10th of to1848, -heday agreedFebruary, whereby

to the in hishis interestconvey plaintiff reversionary
mother’s in late homestead,dower his father’s situate in

in this the himNewington, county, upon plaintiff’s paying
thetherefor sum at which the same should be appraised

three referees namedby in the contract. The referees
theappraised defendant’s interest in the atreversion

$144, and made their award on the 8th ofday April,
1848. At the same time, be-other controversiesupon
tween the them,submitted the refereesparties to awarded
that the should recover of the defendant the sumplaintiff
of theAt date of thecontract,$46.50. the in relation to

theof defendant’s interest in hisconveyance reversionary
mother’s dower, his mother was ofsixty-two years age,
and in health; she died ingood but suddenly, August,
1856. On the 18th of the1858,day January, plaintiff
tendered to the defendant the sum of the$228.50,being
amount of the sum theat which referees had appraised
the defendant’s interest in his dower,mother’sreversionary
and interest thereon from the date andaward,of their
demanded of the defendant ato execute to himself quit-
claim deed hisof interest in his mother’sreversionary
dower in his onhomestead,father’s as the same existed
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the 10th the had1848,of whichFebruary, plaintiffday
caused to forbe the The defendantprepared purpose.

bill,to execute this the filed hisdeed,declining plaintiff
and the the of thistendered with clerkdeposited money
court.

The facts as thecase,other material in the shown by
bill, inanswer, and theproofs, sufficiently appear opinion
of the court.

WilliamII. and for theHollins J. Emery,W. plaintiff.

H.S. theGfoodall,for defendant.

enforceJ. The seeks to theFoweeb, plaintiff specific
acontractof the to conveydefendant’sperformance

teninterest in after the ofland, nearlylapsereversionary
atas existeddower,and after the of itreversionyears,

the date deathconverted, thecontract,of the has been by
theof the a in fee. ofwidow, into estate Awarepresent

beenwell established rule of that if a hasequity, plaintiff
aof afterlaches, or if he for reliefappliesguilty gross

circum-time,oflapselong unexplained, by equitable
sincestances, his bill must be courts ofdismissed, equity

tonot, law,do than of administer reliefmore courtsany
the thatof thesuitors, plaintiff allegesgross negligence
he has default in hisbeen in no not performed parthaving

heaward,of the after thethat, immediatelyagreement;
tendered its to the anddefendant,of amountpayment

hethat since and shown himselfhas ever been, ready,
1 Fon-desirous, and to the contract.performeager

notes; Thomp-v.B. ch. sec. and Colson1, 6, 2,blanque’s Eq.,
278;2son, 341; Almy,2 v. Sumner336,Wheat. Kendall

2 cited.and authorities771, 776,secs.Story’s Eq.,
insists thethat,On the the defendant bycontrary,

the contract wasthereto,mutual theassent of parties
He alsoof the award.from the dateabandonedvirtually
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informationstates that he has no knowledge,positively
the to the tender on theor belief that plaintiff', previous

desired1858, ever offered or toof January,18th day
contract,of thesecure the by pay-performance tendering

ment of the amount of the value of the rever-appraised
interest in the land.sionary

?"What is the evidence this latter Jamesupon point
testifies that it was between~W.Emery, Esq., agreed

Hatch,as for the and It.himself, Albertplaintiff,attorney
defendant,for the for theiras actingEsq., attorney respect-

the theclients, at the time of before referees,ive hearing
of the should a deed ofthat the chairman board prepare

defendant,to be executed the and thatthe reversion by
deed thus andsuch was subsequentlyprepared, passed by

Hatch;him to Mr. that the 14th ofupon day April,
in $98,the witness’ hands the sum of1848, plaintiff placed

the the referees as due fromwhich, with sum byreported
to on other made anmatters,the defendant the plaintiff

than the value of the defend-amount appraisedgreater
withreversion,ant’s share of the instructions to adjust

defendant;the and that hewhole matter with whenthe
the chairman ofMr. Hatch the. deedhanded prepared by

inthat he had hisreferees, he informed him moneythe
the matter whenevertoreadyand should behands, adjust

deed. There is noshould execute the par-the defendant
source that the defendant hadof evidence fromticle any

theof this between counselany knowledge arrangement
assented to it orafterwards,or that he everoriginally,

he his ever to receive thethat either or attorney agreed
in favorof made the referees of theaward damages by

the of hisin for valuepart payment appraisedplaintiff,
there isMoreover,interest in the reversion. evidence

himself,from Mr. if the statements made to himEmery
Mr. are whichHatch from it beby competent, may fairly

inferred that the defendant either refused to accede to
a relied some of thesuch orproposition, upon agreement
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toplaintiff exonerate him from the to convey,obligation
since Mr. remembers that Mr. HatchEmery distinctly
told him the defendant executerefused tounqualifiedly
the deed. This was ;to the fall 1848 Mr.previous of for

heEmery thenotified in the fall of thatsays plaintiff,
that heyear, could and thedone,get plaintiffnothing

had better take theback hewhichdollars,ninety-eight
did theon 5th of December, 1848.

To of the entire absence ofsay nothing any testimony
from Mr. Hatch on this he is a witnesssubject, although
in the or of thecase, thecircumstance, undercontrolling
well established rules of that abut witnessequity, single
is called to overthrow the and statementspositive explicit
of the defendant’s answer to the ofresponsive allegations
the arebill, we unable to discover in testi-theanything

of Mr. to that themony showEmery plaintifftending
ever or offered to or made topaid, pay, arrangements pay,

theto defendant the theamount of value of theappraised
reversion, as estimated the so as to entitledreferees, beby

ato deed inthereof, accordance with the express provis-
contract;ions of the defendant’s isand there no pretence

that either the or hisdefendant, him,for everattorney
to waive the in full the ofperformanceagreed by plaintiff

his of the contract. Mr. that itpart onlyEmery says
was andbetween himself Mr. Hatch that thearranged
chairman of the referees should the and itdeed,draw was
drawn but he does not that either thesayaccordingly,
defendant or Mr. Hatch that the sum awardedagreed by
the thearbitrators defendant should be allowedagainst

thein of value theofpart reversion,payment appraised
andthem;as estimated from what Mr.by statesEmery

of the between the it wouldparties,subsequent litigation
seem there have been reasons no suchgood whymight

should made.beagreement
1848,On the 5th of the tookDecember, backplaintiff

from dollars he hadMr. the whichEmery ninety-eight
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for thein Ms hands on the 12th ofplaced April previous,
aid awai’dofwith the of thehim,ofpurpose enabling

the defendant’sthe value of$46.50, to adjust appraised
innotified Mr. thereversion; been by Emeryhaving

autumn be becausedone,that couldpreceding nothing
the defendant refused to execute deed. Whatanyutterly

theevidence has offered to showplaintiff any diligence,
or even,the to theeffort on his securepart, per-slightest
formance of the defendant’s orcontract, by payment
tender theof that time to thevalue, sinceappraised up
18th ? ;of 1858 Not a and it wouldday January, particle
look as the had concluded notthough plaintiff thereupon
to insist its fulfillment. Mr.upon does, indeed,Emery
state that the consulted several in rela-him timesplaintiff
tion to a suit to ofthe thecompel performancebringing
defendant’s but he tocontract, omits whether thesesay
consultations were before or returnafter the to the plain-
tiff of the beforedollars, or or after theninety-eight

to the defendant of a of his father’sassignment portion
inhomestead which, the avers, wasseveralty; defendant

a on the which,of thecontingency, happening by agree-
ment of the the defendant’s contractplaintiff, to convey
the reversion was to be annulled or rescinded.virtually
He that at the of thoseonly says period consultations
there were two suits in favor of the defendantpending

the and he theadvised not toagainst plaintiff, plaintiff
institute another until those should terminated.be

areIf we in ofcorrect, then, our view the testimony
the defendant’s theanswer, comesplaintiff intoincluding

a thecourt of after of tenequity, lapse tonearly years,
enforce athe specific of contract toperformance convey
to him a reversion of which he hasdower, permitted to

entireslumber in thatquiet withoutrepose during period,
offer or effectual manifestation of on hisany disposition

toown with its and after thepart comply provisions,
become a in feehas estate thereversion present by prema-
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hadture death of the the dower beenwidow to whom
Is entitled tocircumstances,under thesehe,assigned.

the relief on wellnot,It seems to ussought? clearly
and familiarestablished principles.

thein to ofTime is not deemed beequitygenerally
essence the unless the havecontract,of expresslyparties

nature andfrom theso treated or it followsit, necessarily
sec. 776,the contract. 2circumstances of Story’s Eq.,

toof do haveand authorities. But courts equity regard
and ofthe faithtime, so far as it good diligencerespects

nature havecircumstances of a reasonablethe Ifparties.
if hea strict ordisabled the fromparty compliance,

hisask for arecenti tocomes, performance,facto, specific
and with favor.issuit treated with indulgence, generally

clear the reme-cases it should thateven,in such beBut
of circum-mutual; that there has been nodies are change
contract;of thethe character or justicestances affecting

can be and benefi-for the fullythat delaycompensation
is inhe asks athat who specific performancecially given;

of the andcontract,his owna condition to partperform
anddesirous,that he has shown himself ready, prompt,

2 sec.to it. 776.perform Story’s Eq.,eager
The real and all the intended tocontract, stipulations

must be carried into If,with effect.be complied literally,
orthe contracted to sold be oftherefore, bething greater

is manifesttime,less value to the of iteffluxionaccording
acontract,that time is of the essence the andof stipula-
musttion as to whether or betime, expressed implied,

Thewith in as well as law.literally complied equity
cases of the sale of and of a are instancesstock, reversion,

1 415.of this. v. &Kipwell CollyerKnight, Younge
that, thetimeIn of creates aequity, lapse presumption

and stalehave waived or settled theirparties rights,
receivedinto a court of areclaims, when equity,brought

unlessand entitled littlefavor, consideration,without to
suchcircumstances that presumption.attended with repel
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A entitled to the of anparty specific performance agree-
realment to or will not beconvey property, personal,

anto hold back from assertion of hispermitted rights,
and on the of such asspeculate possibility changes may
decide whether it would be for his interest to have the

; he ismade but to andbeconveyance required vigilant
in the assertion of those and ifrights;prompt changes

have occurred the of time in the value oflapseduring
the or of theto be consideration to beproperty conveyed,

a aid,court of will refuse its and leavepaid, equity always
the to seek redress at law. De 9party Smith,Cordovav.
Texas 129.

It is anot the of court of to enforceprovince equity
stale demands, nor will the of aspecific performance con­
tract be unless theenforced, it shows thatparty seeking
he has acted in faith. Smith v. 13perfect Hampton,good

;Texas 459­ v. 2Conrad Cal.Lindley, ;173­ Powersv. Hale,
25 N. H. 145.(5 Foster)

The of ajurisdiction court of to decree theequity spe­
cific ofperformance contracts, is not a matter of inright
the and toparties, be demanded ex debitojustitice; but

thisapplications, of the areinvoking power court, ad­
dressed itsto sound and reasonable discretion, and to be

or refused to thegranted circumstances of eachaccording
case. v. 2Duvall Myers, Ch. 401;Dec.Maryl. Waters
v. 1Howard, Ch. 112;Dec.Maryl. Hester v. 7Hooker,

& M. 768;S. v.Tobey 3County Bristol, 800;Storyof
Clementv. 9 &Reed, ;S. M. 535­ v.White 7Damon, Vesey,

35;Jr. Fain v. 2Brown, 307;Jr. v.Vesey, Seymour
6Delancy, Johns. Ch. 222; Powers v. 25 H.Hale, N. (5

145.Fost.)
Relief is matterby specific performance not of absolute

in theright but of sound, reasonableparty, discretion in
the andcourt, the of such relief mustgranting always

to beappear The courtentirely equitable. will never
compel specific where, atperformance, all thelooking
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both, sides,circumstances on it is that injusticeapparent
or v. Roch­would be done Clarkethereby.might probably

ester, 350;18Lockport Railroad,Falls Barb.Niagara&
608;v. 22Canterbury Ensworth,Co. Conn. Wads­Aqueduct ­

v. Md. 2159; Loveless,worth 4 v.BlackwelderManning,
Howard, ; Carey Holmes,Ala. 371: 8 262­Waters v. Gill v.

10 Ala. 776.
If no time of be in the contract forpayment specified

the of the is be com-conveyance toproperty, purchase
in a time. a timereasonable is reasonablepleted What-

is to thebe determined all the tran-circumstances ofby
saction.

these to facts notthe controvertedApplying principles
case,in the it us thatpresent seems clear theto quite

is not entitled aplaintiff to decree for specific perform-
ance. that he and to secureintended desiredConceding
the his defendant,of theperformance when,contract by

12thon the of 1848, he the dollarsleftApril, ninety-eight
in the hands of Mr. is no tittle ofthere orEmery, jot
evidence, from after-source, that the everany plaintiff

forwards, ten themade efforts innearly years, .slightest
that direction, to consult Mr. atwith someexcept Emery
time in relation theto a Iiisof suit.propriety bringing
claim is, then, in the aword,sense of the stalestrongest
one, favor,and to be received without as itunattended,
seems to us to be, by circumstances calcu-any equitable

thelated to repel from ofpresumption, lapsearising long
that, aftertime, back the dollars onreceiving ninety-eight

December,the 5th of 1848, he the ofabandoned design
the forcontract If he ever after-enforcing conveyance.

wards intended to enforce heit, has been ofguilty gross
inlaches his Besides, theasserting rights. long delay,

until after the thedeath of seemprotracted widow, would
to indicate that the not have acted inplaintiff may perfect-

;faith held back assert-have fromgood may designedly
his to a a view towithing right specific performance,
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ou the of her death in such asspeculate possibility period
make it for interest to have themight conveyance.his
If,made. date the award,at the of submission and the

as estimated the value ofdid,arbitrators, they probably
widqw’-sthe in the reversion thedefendant’s interest of

from the estimated value of thedower, by deducting
whole value thedower,estate as the of dowerassigned
therein in useas shown the tables of forby mortality

State,that in this the of the atwidowpurpose taking age
that time been,to have as the pai’ties,agreed by sixty-two

it is that the of thevalue defendant’syears, apparent
reversion, estimated,as thus was more -than doubled by
the sudden and death of the inwidowuntimely August,

little than1856, at the end of more from theyearseight
date of the instead of heraward, for a periodsurviving
of fourteen and a as the tables ofquarter years, mortality
show her of life at the time theof award toexpectation
have been. as his conduct seems mostIf, andnaturally

theto awaited the resultvery plaintiffstrongly suggést,
of the towidow’s death before insist thedeciding upon

contract toof the defendant’s itperformance convey,
and towould be most him topermitunjust inequitable

madehimself an not until after theelection,avail of value
to be had moreof the contracted thanconveyedproperty
itself been converteddoubled and the from anproperty

interest, on the life ofdependentuncertain contingent
in fee.a estate Ve do notanother, into intendpresent

have been thethis must motive ofthat theto suggest
toHe was bound showdelay. affirmativelyplaintiff’s

andmotive,from such hashad not acted failedthat he to
do so.

under all thewe think circumstances ofMoreover, that,
essential in itstime was a mattercontract,this perform-

no ofance. There express stipulationbeing any period
make tothe was to thewithin which defendantplaintiff

the estimated of the andreversion,of value thuspayment
27vol. xxxviii.
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bounda he was impliedlyentitle bimself to conveyance,
tbeTbe value ofmake it a time.to witbin reasonable

time; and wetbe effluxion ofreversion upondepended
of tentendered after tbea made or lapsethink payment
estateahad becomeand after tbe reversion presentyears,

whosedeath of tbe widowin fee tbe uponuntimelyby
life, beenasbe considered havingit cannotdepended,

therefore,time. Thea reasonable plaintiff,made witbin
tendered, ormade orto showfailed any paymenthaving

suchorevinced towards tenderingmakingany disposition
tbemonths fromfirst few weeks orafter tbepayment,

tbe widow,death ofafter tbeaward,tbe untildate of long
himrulebimself tbe entitlingfailed to witbinhas bring

to showa decree of performance, by failingto specific
witbinon bis ownor readiness to part,offer performany

as to time.of tbe contracttbe requirementsclearly implied
to varioustbe withoutwhole, then, advertingUpon
inadduced supportwhich beconsiderations mightother

felt tohave compelledat wetbe conclusion whichof
hasthat tbe plaintiffare ofarrive, opinionwe clearly

to an exertionbimselfa caseto make out entitlingfailed
tbecourt tothis compelofof tbe extraordinary power

bis toof contracttbe defendantbyperformancespecific
with costs to tbedismissedtbe must beand billconvey;

defendant.
with costs.Bill dismissed


