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in toThe mistake or of counsel reference some matter ofmisapprehension
cause,in ofthe the trial of a ortranspiredfact which course his erro-

it,neous conclusion as to-some involved in does not apoint constitute
accident, mistake, misfortune,of or meaningcase within the of the

apetition grantstatute which authorizes the court to new trialon when
accident, mistake,injustice throughhas been done or misfortune.

however,If, statute,the is such as is contemplated bycase the the new
ifgranted appearstrial will not be it that the ormistake error resulted

counsel,ordinary diligencethe want of care infrom and the orparty his
consequencesinjuriousor that its havemight bybeen avoided the exer-

diligence;of such care and grantedcise nor will it be appearsunless it
there is degree probability injusticethat some of that the will be cor-

by arected new trial.

is aThis for a trial innew the action v.petition Davis
which,inHandy, was rendered for thejudgment plaintiff,

the to the thisofpresent petitionee, opinionaccording
incourt the case as in 65.37 H. TheN.reported peti-

tioner that was done saidinjusticealleges by judgment,
andthrough accident, and that a newmistake, misfortune,

trial would be and The facts whichjust equitable. upon
he relies in of the fromsupport petition sufficiently appear
the opinion of the incourt, saidconnection with reported
case.

Haekett, for the petitioner.
1. Has been ?injustice done to the Therepetitioner

can nobe doubt this toon notDavispoint. does attempt
that he is isthe trialdeny hold, and,to if newclaiming

not will hold as andworth of real estategranted, $3,000
for a parcel worth and at He thisholdsappraised $300.
because, as towas held in the wascase, Handy estopped
claim what he and there istoDavisrequested levy upon,
no hepretence that to any-Davis to levy uponsuggested

more than the lot has nofenced out. There beenthing
to theattempt whethertry Handy requestedquestion
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Davis to his own and takelevy andupon factory engine,
of$8,000 for worth of debt.property $300

2. this accident, mistake,Was doneinjustice through
? theor misfortune The on of thetestimony part peti-

tioner shows that his counsel of the counsel oninquired
the other whether .the claimed the wholeside, plaintiff

and that the was that he claimed thelot, only partreply
the this under-out,fenced and that trial proceeded upon

standing.
3. this result from unreasonableDid happen neglectany

? misled the state-or his counsel wereof They byHandy
and the alone should becounsel,ment of the plaintiff

dili-It not of due care andheld was wantresponsible.
theto the statement of the extent of plain-to trustgence

court inas made his counsel inclaim,tiff’s own openby
;the tidal if there wasstill, anythe of butprogress

defendant,the of the the statute empowerson partneglect
the new if andtrial, justicethe court to equitygrant

that should had and this;another berequire hearing
andequity justice clearly require.

Davis.H. forGoodall,S.

The John N. toSawyer, J. petitioner, appliesHandy,
for a new trial in the action William Davis, Jr.,the court

which was a writ of in thishim, entry pendingagainst
in was rendered thecourt, which for demandant,judgment

the the a caseto of courtDavis, according opinion upon
in H. The of theas 37 N. 65.saved, appli-reported ground

himthat theis,cation was obtained againstjudgment
accident, or and thatmistake, misfortune, injus-through

is done.tice The accident and mistakethereby alleged
from the statement:will appear following

As in the action containeddrawn, the writoriginally
in aone of which the claim is for tract of landcounts,two

landbounded andstreet,Southsoutherly northerly byby
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of ;the thein allother, for the land andrope-walk
interest land to thein set off on anof exe-plaintiff* levy
cution in his favor one inJohnson, not includedagainst
the in firstthe count. When the writ wasdescription
drawn the had no of the in-tractattorney description
tended to be and the declarationclaimed, was thus framed
with the intention coverto the howeverpremises, they

be weredescribed, which set to themight off plaintiff*by
the extent. The hisamendedplaintiff declaration, by
leave court,of an additionalby in whichinserting count,
the land claimed is described as bounded on the south-east
by street,South feet, and theon aforty-four north-west by

feet; therope-walk, north-east andforty-four south-west
lines stated to one and onehundredbeing he respectively
hundred and feet more or inless Atthirty somelength.
time to theprior commencement the suit,of the southerly
line of the referred thento, asrope-walk used, was about
the distance of one hundred and feet on the eastthirty
side of the street;from Southpremises abut at later

to theperiod, previous commencement of thethough suit,
the the lotproprietor, thehaving purchased oldadjoining

theon used therope-walk south, to the extentpremises of
feetor further towards aforty fifty street,South as ofpart

his a and forrope-walk, placing building engine operating
his works a init, and the aupon well land fordigging

of to thewater to thesupply engine. According testimony
of the an at the trial,was made hispetitioner, inquiry by

to theas the extent to which claimedcounsel, plaintiff
under the in his thatwrit; is, whether hedescription
claimed whole lot one hundred andthe extending thirty
feet on the east side line from street to theSouth up origi-

addition,it the orline,nal as was beforerope-walk
whether he claimed from the street to the extent ofonly

the lineside,some or on the east tofeetninety upeighty
fence had theerected, southerlyon which a heeh marking

andwell,the andside in which wereof the engineyard
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withused for connected■which,' purposesexclusivelybeing
as a ofconsideredthe be partproperlyrope-walk, might

thethe claimed wholewhetherit. The plaintiffquestion
ofat anfence,the was earlyor tolot, proposed stageonly

to Mr.the defendant’sHackett,trial Mr. attorney,the by
Thethe positionforGoodall, plaintiff*.who appeared

Hackett,that Mr.the is understandingtaken by petitioner
claimed the ofthe partto that onlythe be plaintiffreply

in ofwas the linefence,to thethe lot governed,extending
that thehe the considerationdefence which byadopted,

to the trial and the evidence wouldmatter whichonly
thus admitted the to berelate was by plaintiff’s attorney

denied the thatof the lot. It isthat by petitioneepart
or that it wasadmission was made hissuch by attorney,

admis-the for the as ancounsel petitioner,acted byupon
and there is conflict-made,to have beension understood

It assumed thatthese mayevidence beupon points.ing
- theseare as claimed thethe facts petitioner uponby

the of Mr.or note of answermemorandumNopoints.
anof oras an admission theGoodall plaintiff; agreement

the norin the madecase,the was by judge,by parties
as oneto the matterof the court calledthe attentionwas

its result.the trial orthe course ofin any way affecting
All the naturerather insaid the wassubjectthat was upon

athanbar,the at thebetween counselof conversation
to theaddressedcase,matters material to theofstatement

theA verdict was ordered bythe court.ofattention
withoutdemandedfor the premises,thefor plaintiffcourt

The mis-the fence.the bounded byit to parcellimiting
thewhichmisfortune, petitioneruponoraccident,take,

istrial,a newforhisof applicationtheasrelies ground
to have beenishis counselinto which allegederrorthe

claimedIt isthe attorney.answer of plaintiff’stheled by
answer, and,the actingmisunderstoodhewhetherthat,

thatdefence tohisadaptedthat misapprehension,under
whatasthe answer beingunderstood correctlyorview,
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that thethe insists it in fact—a concessionwaspetitioner
the and relied thisfence,claimed toonly uponplaintiff

afrom verdictas sufficient to theestop plaintiff taking
for claimed—in either case a mistakemore than thuswas
has occurred which has been done to theby injustice peti-

that a trial should had.and new betioner, equity requires
mistake, that it is shownThe by satisfactoryassuming

evidence to have occurred as the iscontends,petitioner
not of the asthe character statutebycontemplated ground
for a innew trial. It consists either the counsel’s mis-

said in the course of the trial,what wasunderstanding
or,and that understandingacting upon misunderstanding;

it andit,in conclusions fromcorrectly, drawing wrong
them. It be nowouldacting upon certainly surprising

in trial ofif, of considerablething every any very degree
some such mistake shouldorcomplexity, misunderstanding

occur on one side or the It clear that such another. is
error of fact or of is mistakenot the intendedlogic by
the statute. The inaccident,word used this connection,
indicates that the kind of ismistake or error intended
such as results from fortuitous and notcircumstances,
such as arises anfrom error of orjudgment misapprehen-

on the insion, counsel,of the reference to thepart points
of the as incase, arise the course of the trial. Itthey

awould be most unwise to new trials for suchpolicy grant
mistakes and errors.

Besides, if the mistake had been such as meantis by
statute,the ifstill, its haveinjurious consequences might

been avoided the care theown andby parties’ prudence,
new trial not to be The newought granted. remedy by
trial is intended for the relief of those exer-who, having
cised are, nevertheless, toordinary diligence, subjected

mistake or accident in connectioninjustice, withthrough
trial,the former this exercise ofnotwithstanding diligence

on their If the understood at the trialpart. petitioner
thethat the thewhether claimed wholequestion plaintiff
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or lot,but of tbe must control thepart course of the
itdefence, that,was material when thecertainly plaintiff

that his claim was limitedannounced to of the lot,part
the court andit,should be informed of note it as matter
material them verdict,to be known to in the orordering

the as to the verdict to found them.bejuryinstructing by
If the defendant’s had called the of theattentionattorney

to this concession of the in theas a factjudge plaintiff
the ifcase, mistake, there was once haveone, would .at

been corrected. If he misunderstood the of theattorney
in his statement of what he wouldclaimed,wasplaintiff

have been a mis-statement not liable to beput right by
;understood and if he understood him ascorrectly,

the the lot,of theonly partclaiming uponjudge, being
informed,so and it as a conceded fact in the case,noting

havewould been at to the verdict in con-liberty modify
with the concession. On this theformity point position

in which the stands is this : "When thepetitioner attorney
for the informed him hethat claimedplaintiff partonly

he deemed itlot,of the a matter of sufficient importance
to him in hiswarrant of defence onchanging ground

if ait,account of verdict was taken theforexpecting,
claimed;it would for the sobe but heplaintiff, only part

call theto attention of the to the matter,neglected judge
so that he have the fact in the case hewould whichupon

order the' verdict and he now asksmight accordingly;
trial,he have a new for the ofthat may purpose giving

as thean to reduce the verdicthim opportunity precisely
reduced if he hadwould have it on the former trial,court

to the in of thenot thus put possessionneglected judge
had an avoid this coursetofact. opportunity byHaving

exercisewhich,if it in thesuch,be ofverdict,the unjust
himself,he to have availedof oughtordinary diligence,

a second trial for the ofnot have solelyhe should purpose
andhim a fresh to do whatopportunity mightgiving

the first.have done atshould been
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But, it does not from the evidence in theagain, appear,
thatcase, has done to thebeenany injustice petitioner

awhich new trial will correct. Itprobably only appears
that the land covered the verdict, if that in fact coversby
the lot,whole is of much thanvalue the amountgreater
at which the land set off theto on' his executionplaintiff,
under hewhich claims, was There is no evi-appraised.
dence that facts-exist theany title of theaffecting plaintiff'
under the theto land the whichlevy fence, werebeyond
not at the former trial.proved There is no ofproof any

forprobable the titleground to thatimpeaching part
which was not then made a of nor thatdefence,ground
there is evidence at the commandany of the petitioner
which was not then introduced; ifthat,so it is unjust
that the shouldplaintiff recover for the whole it istract,
not made to that there isappear ofany probable way

the same result at theescaping next trial which was not
in fact to theopen defendant at the former. The injustice,
if would seemany, to be in an of the land setappraisal
off at too a ;low rate and the defendant, anhaving
interest in the could have all hisredemption, secured

therights by land, asredeeming claimed, §3,000,worth*
the of aboutby payment ; and when the land was$400

set off'at his and under hisrequest, to redeemengagement
it within the This heyear. do,now as themay plaintiff
has with thedeposited clerk a release to him of all claim
to the land, theupon of such aspayment sum would seem
to be If theequitable. extent was atmade, the petitioner’s

the landrequest, upon the and the verdictbeyond fence,
covers the same thenland, the which theground upon
verdict was ordered, that the defendantnamely, repre-
sented the topremises be free from andincumbrance,

within,to theagreed amount andpay redeem the year,
and was thereby to set his on theestopped up mortgage

as a titlepremises the as well to theagainst applieslevy,
of thepart the as it. If thepremises beyond fence within
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and in hisextent verdict more than indicatedcover was
the it is to beland,extend the executionrequest to, upon

theremembered that he the withinto amountpayagreed
wouldand, if he his his landhad fulfilledyear, agreement,

have released the now releasebeen from extent. He may
it the of such sum as the isby payment equitablyplaintiff*
entitled to receive.

Petition denied.

Palmer v. Palmer.

The reasonable inexpenses by guardian person,incurred the of an insane
resisting the for a on theapplication guardianshiprevocation of the
ground sanity, anyof his restoration to it admits of reasonablewhen

appears gooddoubt and to the inguardian expensesthe have incurred
faith, a of thepurpose proper enquiryfor the of into the condition
ward, guar-in hisare to the settlement ofguardianbe allowed to the
dianship account.

auditor, ofAn the facts in the case aappointed 'by reportthis court to
discretion,probate appeal, liberty,is in of his to examineat the exercise

parties appointedthe as anas in the same manner auditorwitnesses
under thethe statute in a at common to state accounts -betweensuit law
the parties.

Appeal ofa decree tbefrom of probate, allowingjudge
as ofthe account of the appellee guardianguardianship

rea-theinsane Amongthe anwhileappellant, person.
is the fol-ward,taken thesons of which was byappeal
theallowed guar-because the of probatelowing: judge

of'dian on account expensesthe sum of dollarseighty-four
inincurredwerethe a of whichat court,probate part
ofafor revocationthe wardofresisting--the application

auditor,anreferred toThethe wasappealguardianship.
thefacts.the Atto and reportwith instructions enquire


