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trustee,suit, uponof theafter service the writplaintiff,aIn trustee the
hands,in the trustee’sprincipalthe defendantmay the ofpropertyattach

trustee, pro tanto.discharge thebut such attachment will
served,having a trustee to be attached thecaused writplaintiffs,The after

trustee, they soughtof toon accountin hands of the whichgoods the
bymade another cred-attachment had beencharge previoushim. A

itor, the sale of thesubject Uponmade to that.and wasplaintiffs’the
officer, thepayinsufficient to execu-goods by the the sum realized-was

Held, thatuponsuit the first thetion recovered in the attachment. —
attachment, from all-dischargedhad the trustee lia-plaintiffs, hy their

goods.thebility as on account ofsuch

Foreign factsTheAttachment. appear byfollowing
the disclosure:

1857,of W.December,On the 14th day George Rogers,
adefendant,the was the owner of stock ofprincipal goods

hoots, shoes,of somein Dover, dry goods, fancyconsisting
he was at retail. On thatarticles, &e.,which dayselling

entire the trustee,he sold the stock to Alpheus Rogers,
made anhis,a cousin of ofinventorypreviouslyhaving

cent, less$1,617.25,the forsame, twenty-five perbeing
cost;than the the of the bargainbasis havingoriginal

at that rate.that the trustee for thebeen should pay goods
note to thethis the his$1,617.25 prin-For trustee gave

with and atdemand, interest,ondefendant, payablecipal
thema madethe same time verbal was betweenagreement

dollar note to thethat the trustee should hundredpay .a
with thebank, which the trustee had prin-Dover signed

Quint, theand Mrs.as should alsosurety, paycipal
a due her of aboutdebtdefendant,of themother principal

$1,617.25,of theThese sums taken out$1,800. two being
to thebebe,the whatever it was tobalance, paidmight

principal.
Quint and neverMrs. of thisknew nothing agreement,

it.assented to
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So far as the werepublic concerned, no waschange
made in the situation or of theappearance in thegoods
store. Both the and trusteeprincipal made sales and put
the into themoney drawer. But the doesdisclosure not
show any positive intent to defraud creditors.

On the 17th ofday December, three after the saledays
of the to thegoods thetrustee, in thisplaintiffs suit caused
their writ to be made and served the trustee. Onupon
the of theevening same the wereday, attached andgoods
taken possession of anotherby officer,on a writ in favor of

QuintMrs. theagainst defendant. After thisprincipal
attachment was thesemade, on the same even-plaintiffs,

tooking, their writ from the hands of the hadofficerwho
served it theupon andtrustee, it theto officer whogave
had made the attachment, with directions to attach the.

ongoods their writ, and he made an attachment accord-
ingly, to thesubject attachment.previous

The weregoods afterwards sold under the statute for
the sale of personal mesne aproperty forupon process,
sum insufficient to the execution inpay recovered the
Quint suit.

After the were taken thegoods officerby bothupon
attachments, the note for which$1,617.25, the trustee had

to thegiven for theprincipal wasgoods, surrendered to
the trustee; and the tenaboutmoney, dollars,being
which was received for sales the three wasduring days,
taken theby defendant andprincipal him.kept by

Hamlin, for the plaintiffs.
If the court are of that the sale was fraudulentopinion

in fact, the trustee be for themay charged specific goods,
been inthey his hands at the timehaving of the service

of this writ him.upon The service created a lien upon
the v. 14 H.goods. ; v.Wadleigh Pillsbury, N. 576 Wolcott

22Keith, N. H. 205; Aldrich v. 10 N. H.(2 Woodcock,Dost.)
103; Clark v. 29Courser, H. 170;N. Hollins v.(9 Dost.)
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; 145;35 N. H. 382 v. 32Robinson, Chapman Gale, N. H.
State 463.Johnson,v. 33 H.N.

An and theattachment, of thetaking defendantgoods
out of the hands of the trustee after service of the trustee

thedoes not trustee.discharge Dineprocess, Dispatch of
Packets 12Bellamy 238;v. N. H.Manufacturing Company,
10 103.N. H.

2d. If the sale bona thewas then trustee is notfide,
for the but for the note.chargeable goods specifically,

And this we The note anupon mainly wasground rely.
andunconditional debt atabsolute, the time ofpresent

thisservice of the trustee,onprocess for its con-having
thesideration sale and of thedelivery And thegoods.

have thenot trustee of its considera-plaintiffs deprived
tion their attachment of the The attachmentby goods.
effected the all sold to thenothing; goods being satisfy
first attachment.

Wheeler,for the trustee.
isThere in the todisclosure show that thenothing

trustee acted in bad faith. As the sale was in faith,good
it Thewas valid. title and the became thepassed, goods

of the Ittrustee. cannot, therefore, be saidproperty he
had in his hands the of the defendant.principalgoods

But tothe seek himplaintiffs reason of hisbycharge
indebtedness to the on ofaccount hisprincipal, purchase
of the goods.

is isindebtedness baseddisclosed,Whatever theseupon
the consideration of that indebtedness,as and it isgoods

“ andwell said that the creditor should not could benot
out of the sametwicepaid property.”

the the andattachment, contract,By they repudiated
the the trustee,said the were not of but ofgoods goods

Andthe defendant. thus thebyprincipal repudiating
contract have the trustee from hisabsolvedthey obligation

thesecontract;under the so far as arecertainly plaintiffs
concerned. 33 463.Johnson,State v. N. H.
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a former and theattachment,But it is said there was
so as the so takenis faronlydischarged goodstrustee

theirwere to debt.satisfyapplied
dis-understand it the attachment whichBut we was

and the oftrustee,the not subsequent applicationcharged
of the and their attachment extendedthe proceeds goods,

all of theto goods.

theEastman, J. there was no intent on partAlthough
and trustee to defraud the creditors ofof the principal

former, the sale of the as set forth in the dis­the by goods
closure, isit that the could bequiteyet apparent goods

the of andtaken creditors the vendor as hisby property,
a under thethat instructions of the wouldcourt,jury, pro­

the sale to be fraudulent asnounce to creditors. Kendall
1;22 3 H.Fitts, N. H. v. N.v. Coburn(2 Pickering,Fost.)

; ;Trask v. 4 H. 309­ v. 10Bowers, Morse,415­ N. Clark
236.H.N.

it is inimmaterial,But for the of this decisionpurposes
case,have of the whether thisthe view which we taken

a valid one If it was thenfraudulent,sale was or not.
have, their taken from theattachment,the plaintiffs by

of the trustee the of the whichprincipalpossession goods
in handswere the of the and on account oftrustee, which

was to be Ifhe the sale was not fraudulent,charged.
in law or then the have takenintent,by plaintiffseither

the trustee the makefrom which went to theproperty up
theconsideration of and the thenote, of indebtedness of

thetrustee to thus taken theprincipal. Having goods
the trustee’s hands,from can the in either viewplaintiffs

the trustee ?charge
attachment is an and inequitableEoreign proceeding,

at a thedecision, thebetween areequitiesarriving parties
74;Lelandto considered. v. H.Sabin,be 27 N. (7 Fost.)

Boardman v. 12 H. 114.N. If this sale were aCushing,
fraudulent the trusteeone, thewould be forchargeable
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the trustee’sin butthe possession;ofgoods principal
have takenthe process,those by legalplaintiffs,goods

lawand in the of the havehis hands, eyefrom applied
of their own debtthe same to the thepayment against

thus take from the trustee theTheyprincipal. very
he is to beaccount of which if all,on atproperty charged,

their ownand that to Underpropertyapply advantage.
there could be nosuch circumstances inequity charging

the trustee thatupon ground.
that,It is no answer to this the saleposition upon of

aofficer,the the sufficient sum was notby realizedgoods
to the first attachment. The knew ofsatisfy plaintiffs

attachment; knew the amount of thethis debtthey upon
andfounded,which it was the of the takenquantity goods

andcost;and their made their attachment with fullthey
all the factsmeans of of connected with theknowledge

all thebusiness. their attachment of inwere,By goods
taken the first attachment;as aslaw, andeffectually by

thesettled,had that or the debt been orfailed, soldgoods
a theamount,for have had theirplaintiffslarger might

out of the The coursedebt satisfied goods. pursued by
in the took from thethem trustee allattaching goods

control over the The officerproperty. returnspersonal
the inhe has attached the schedule,that &c., sub-goods

to the former attachment. He held theject goods by
and the was asattachments,both trustee de-effectually

all them lastof over the attachment aspower byprived
the first. He was driven to the alternative, eitherby to

his claim to thesurrender or an action ofgoods, bring
the officerfor them. He chose thetrespass against taking

; and informer course this of the character of theaspect
sale the cannot of hisplaintiffs complainoriginal choice,

hasthe trustee in theirfor andacquiesced position, yielded
asthe those of the to their control.up goods, principal,

cannotHe be to the officer as arequired tres-prosecute
thefor that the if aavails,passer taking goods, recovery
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;should thehad,be to for the officermight go plaintiffs
thewas but servant of the andplaintiffs, made the attach-

ment direction,their and must havethey be held toby
taken the at their own risk. the attachmentgoods By

from the trusteetook allthey or control over thepower
and himthereby from all togoods, discharged liability

them on that account.
If the sale is to be treated as a bona transfervalid, fide

fromof the to the trustee, then thethe»property principal
the soleformed consideration of the notegoods bygiven

to the Thethe trustee their attach-principal. plaintiffs by
took the from thement as betweentrustee, and,goods
and the thetrustee,them consideration of thedestroyed

trustee is toIf the be innote. this of thecharged aspect
hisit is because of indebtednesscase, to the principal;

he incan be thebut how for benefit ofequity charged
of this indebtedness,on accountthe whenplaintiffs they

have taken its consideration ?themselves away
v. 25 Vt. 351,In it was held that aHapgood,Goddard
liable foris not as takentrustee,trustee out ofproperty,

creditor,the virtue of an inhands execution thebyhis by
the debtor, the execu­same suit principalagainst though

outturn to be and andvoid,should theprematuretion
aofficer trespasser.

that case the learned chiefIn :justice saysHedfield
execution,that theis claimed“It ispremature,being

aso the officer and, therefore,and thevoid, trespasser,
is to be Ye are satisfiedwhollytransaction disregarded.
should xxotbe held liable forti'ustee takenthe property

these circumstances. theof his hands under If exe-out
or the willvoid, still have hiswas ix’regular partycution

; hethe actual but cannot thusfor bedamagesredress
expeditorfor which this sameliable hasheld property

thehim,taken from that healready upon ground may
This would beits value. to ofrecover encourage circuity

coux’tswill not do.”whichactions,



TERM, 1859JULY 441

Kogers.v.Olapp

the463,In v. 33 N. H. courtJohnson,State (2 Fogg)
creditor,“In same suit the after thethesay: summoning

trustee, seem,it the thewould attach ofpropertymight,
defendant in his and hold it. Thehands, attach-principal

ment the the hands,out of trustee’s wouldpropertytaking
be as the act of the and theregarded plaintiff, discharge
trustee and thetanto, be heldpro would tinderproperty
the attachment.”

That was not the of the indecision that butcase,point
the dictum of the chief is in here.justice directly point
The case from alsoVermont sustains the andprinciple,

aresuch, satisfied,we must be Athe law. cannotparty
of atake from the hands trustee the on accountproperty

which heof seeks to withouthim,charge discharging
him from all as reason of suchtrustee,liability by prop-

indebtednessor founded it. He electerty, any upon may
which take,to either to attach the orground property
summon trustee, but,the so far as the same isproperty

considered,to be he cannot hold it in theboth atways
same time.

Had the chosen to theplaintiff's faith ofrely upon good
the sale from the trustee,to the its couldprincipal validity
have been tested an theaction officer madeby whoagainst

Quintthe attachment; hadand the sale theproved valid,
trustee would have been in this suit: but,charged having
attached the and taken it from theproperty, thereby hands
of the trustee, must be held havethey to abandoned the
trustee so far asprocess, thie are to be andgoods regarded;
there no otherbeing the theground, andexcept goods
indebtedness out them,of which to hold thegrowing by
trustee, he bemust discharged.
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