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witness,A had not in a carriagewho been asked a bolt had awhether nut
it, issue,upon questionhave been awhich would material to the was

asked, cross-examination,on if he had not hesaid the bolt hadknew
it, Held,no nut on with a to contradict if heview deniedhim it.—

irrelevant,questionthat the immaterial and andwas therefore inadmis-
sible.

is,rule any question, proposed byThe that which could not be the party
witness, of iscalling immateriality,because itsthe inadmissible when

answered,proposed by party;the other and if the cannotanswer be
contradicted.

questionsBut this rule not to theapply respecting feelingdoes state of of
the towards the party.witness

anfor sustained theCase, injury by reasonplaintiff, by
•aan defect inof alleged highway.

In it was contended that the diddefence, plaintiff not
use in a nutcare, this, that was offordinary from his car-

and this occasioned the andaccident, that theriage, plain-
tiff that the nut was before theknew off’ accident.

The a himwitness,called who was at forplaintiff work
theat time of the and who testifiedaccident, to seeing

the horse and that herunning away, thehelped carry-
into a house after he wasplaintiff andinjured, described

YOL. xxxix. 2
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heaccident;the of the but was not of theplace inquired by
he had aboutwhether the nutanyplaintiff knowledge

nor did he state onoff, thatany thing subject.being
cross-examination he was asked theOn defendants’by

if he had not said that he thecounsel knew bolt had no
and thenut on that would hisit, broke,neckplaintiff get

in theand answered The defendant then offerednegative.
stated;that the witness had whichto so to thepi’ove

that it not a fact material,was whetherobjected,plaintiff
not;said so or and the court sustained thehad plain-he

and excluded the evidence offered.tiff’s objection,

defendant.for theL.F. Gashing,
settled,it is well that if what theenoughWe suppose
as matter,said is to treated collateralhad be thewitness

excluded. If it had relation toanywas properlyevidence
it hadthe ifmatter of anyinquiry; legiti-the subject
intheto affect to thetestimony regardmate tendency

evidence offered shouldthen the haveissue,inmatter
admitted.been

42,8 the witness AvasWare, asked,v. Greenl.In Ware
“he had stated thatcross-examination, whether not theon

heand whether had not saidsenses,”had histestator
nonot be broke.”would Although inquirywill“the

direct examination as to hismade in the opin-had been
the were relevant.held thatit was questionsions,

25 H. theFarnham, 195,v. N. state-MartininSo
held to inmaterial,were be thethe witnessofments

same way.
the matter inconsideration,case under totheIn regard

theand it was the of witnessmaterial,was todutynutthe
knew—the truth. The fact that theall he whole wit-state

heard that he the nutto knew was off,had been sayness
it,some to that he didhave knowtendency provewould
ofhe material matter. In thisthat suppressed pointand

relevant.it wasview
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for theFaulkner, plaintiff.Wheeler$
the that themade defendant accidentwas,The issue by

the fromwas absence of the nut a boltoccasioned ofby
,and that thethe knew it.plaintiff’s carriage, plaintiff

the andThe evidence offered defendant,by rejected by
the'the was that witness had said that thecourt, nut

was off.
If the had been thematerial,witness’ statement evi­

dence offered and would have beenrejected competent,
the him. Butwithout first to the factquestionputting

that he as was immaterial,had stated, collateral,alleged,
;and issue and his to theirrelevant to the answer inquiry

was and could not be contradicted. 1 Greenl.conclusive,
449­ 1 190­ 1Ev., ; ;sec. Ev.Starkie Ev.Phillipps’ ;258­

Buzzell, 16 Elton153;Commonwealthv. Pick. v. 5Larkins,
C. & P. 2385; Lincoln,v. 133;Harrington Gray Com­

421;monwealthv. 4 Harris v.Hunt, Wilson,7 Wend.Gray
57; 2Patterson, 346;State v. Iredell Smith v. 2Henry,

118; v. Ware, 42;8 Greenl.Bailey Ware Goodhandv.
6 481;&Benton, Gill v. 8Johns. M. &Hughes W.Rogers,

123; 108;Willott,v. De 7 East HarrisSpencely v. Tip­
2 2627; Rix v.pett, Watson, 116;Stark. Law­Camp.

rence 301;v. 5 v.Barber, Wend. 7 C. &Crowley P.Page,
;789­ v. 3 &Simons, 75; Attorney-GeneralC. P.Meagoe v.

91;1Hitchcock, Exch. Howard v. Fire Ins. 4City Co., De­
nio 502.

The onrule, cross-examinationpermitting inquiry, of
the as his relations thewitness, to either ofto parties, and

of his answer to such is not ininquiry,contradiction con­
rule.flict with the The relations of theabove witness to

the whom he testifies,for or hisparty motivesagainst
and are material and relevant. 1temper, always Gr. Ev.,

; ;sec. 450­ 1 190­Stark. Ev. Thomas C. &Dana,v. 7 P. 350.

J. Of the two cases citedBell, for the defendant, the
Martin v. 25 N. H.last, Farnham, 195, has no material
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Itraised in this case. wastbe questionuponbearing
a hadthat witnessevidence,thatheld, showingthere

hedifferent from those nowstatements substantiallymade
to materialthem inand inconsistent withmakes, regard

state-credit;his and thatis admissible to affectmatters,
ofa to his statemade witness relativements, by feeling

as and bematerial,a are maytowards party, regarded
contradicted.

relation tocase the had noIn the anypresent question
the or friend-witness,or of anybias prejudicesupposed
the Theor to either of parties. questionhostilityship

that h&hadwitness,the of theis, testimonyhere whether
nut mate-it,the had no on wassaid that he knew boltnot

matterthe or was aissue,and relevant to merelyrial
nut thefact that there was no boltThe uponcollateral.

asstated,material. If the hadand witnessrelevantwas
the bolt,was no nut itthat thereknew, uponfact hea

him,to impeach by showinghave been competentwould
that there a nut on theelsewhere washe had saidthat

there or not.whether washe did not knowor thatbolt,
cross-examinationbestatement proved bya mightSuch

others.the oforwitness, testimonythe byof
evi-be determined whetherthink,weIt always,may

is admissible,of a witness byin contradictiondence
the answer to which isthewhether question,considering

ifbe admissiblecontradicted, would pro-to beproposed
ahim. has,Such ofpartythe callingpartybyposed

his own witnesstothe tocourse, anyproposeright
to theand material andissue,is relevantwhichquestion

and materialrelevant beis so mayevidence whichall
the has at anotherthat witnessby showingimpeached

anddifferenta substantially contradictorytime given
if theBut issame transaction. questionof theaccount

it is collat-cross-examination,on merelyadmissible only
contradicted.and cannot beeral,

he has heretoforeis asked to state whatthe witnessIf
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it be tosaid of would opensubject inquiry,upon any
and beirrelevant,and mightas immaterialobjection,

dois, What youTheproperly rejected. proper question
athas statedstate under ? What personnow oath any

is notoath,some other not undertime, competentwhen
ait is toto whether swornevidence, bybe received as

inform it is effectthird himself. In eitherorperson by
but hearsay.

of theOn a for thecross-examination, purpose testing
bewitness,the of the questions mayor honestymemory

the and theissue,asked relative to matters collateral to
materialrelevant noranswers to which would neitherbe

the must takeissue;to the but the questionsparty putting
the are He introduceanswers as cannot evi-they given.
dence to contradict the witnessthem, nor to bydisprove
his own statements.previous

This is discussed andquestion very clearly distinctly by
Woods, in the case 19 H.J., Dearborn, 355,of v. N.Seavy
which is in and decisive of this case. Hedirectly point,

“there said on a formerbut what Hillssays, witness)(a
trial, otherwise,or a ofwas not subject inquiry,proper
and the tried the on thatcause,whojudge properly,

the evidence to it.offered On thatground, rejected prove
it not to haveprecise been admitted at all.ground ought

“In the cross-examination of witnesses a deal ofgreat
latitude is for theallowed, of thepurpose testing memory,
the or the of the undercapacity examina-honesty person

;tion and for that be evenpurpose inquiries may pushed,
to matters not material to the issue.positively

“But this license has various restrictions. In the first
,it does not extend farplace, so as to authorize a toparty

a witness, onprove cross-examination,by things positively
to be at all; and heimproper proved cannot,secondly,

for the of a witness,purpose contradict,discrediting by
other evidence, his statements that are and im-improper
material. In other words, he for the beforemay, purposes
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issue,theindicated, ask not relevant toquestions strictly
isdo tend elicit that inju-not toprovided they testimony

rious kindor of eitherBut when aimproper. question
has been introduceand the cannotanswered,put party

theforother evidence whetherwitness,to contradict the
of for otherpurpose him, purpose.or anydiscrediting

“It is a that athat rule, question,tovery plain corollary
sonot byotherwise material or does not becoméproper,

make useforce of toof theany purpose examining party
of it to his answerwitness,discredit the by contradicting
to it. The reasons writers for these rules areassigned by
that a course of would introducecontrary proceeding
issues in and andnumbers,interminable harassperplex

in which do not concern their cause.litigants questions
“ witness,A therefore, shall not be on ainterrogated

not to the for the mereissue, ofsubject pertinent purpose
him. If it was immaterial what Hills statedcontradicting

a former it was lessoccasion,on still to thegermane
or Bassettmatter, whether not testified to thosefalsely

Theirrelevant statements. defendant had, notherefore,
to make the for such a and wasinquiry purpose,right

to do so.”improperly permitted
are sustained theThese authoritiesfullypositions by

cited theby plaintiff
is,The here what evidence in thisis, view, toquestion

deemed irrelevantcollateral,be immaterial. Inormerely
Hitchcock,case v. 1 Exch. it91,the of Attorney-General

ofon the Starkie oncontended, Evidence,was authority
the evidence in therule,that contradiction ofexcluding

statements as to collateral or irrelevant matters,witness’
of the witness tonot exclude the contradiction asdoes

connected with the of thefacts subjectany immediately
Pollock, B.,And C. in hisdelivering opinion,inquiry.

“ as to matters connectedI think thesaid, anyexpression,
the foun­is far too and loosewith the to’besubject, vague

I am todecision. notof prepareddation any judicial
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athat wit-terms,in thoseadopt the'proposition general
ness as to he deniesbe contradicted havingmay any thing

thewithsaid, subjectit in connectedbeprovided any way
aasthe issuebefore the It must connected withbejury.
itin orevidence,matter of distinctlycapable givenbeing

must a matter which,be so far with it as to beconnected
if the wit-answered in a would contradictway,particular
ness’ collat-these,and be neither of it istestimony; if.it
eral to, in some sense it considered con-bemaythough
nected with, the ofsubject inquiry.”

And he the rule have beforedown welays substantially
“stated : or notThe test the matter is collateralwhether

is this: If the whichanswer of the is a matterwitness
;would be to inyou allowed on evidenceyour part prove

if it had such a with the issue that wouldconnection you
be allowed to it matter onevidence,in then it is agive
which contradict him.”you may

The other case 42,relied 8 Greenl.on, Ware,Ware v.
was decided the 1 Ev.on of Starkie’sentirely authority

and134, is so dis-that of his whichupon work,passage
intinctly Pollock, B.,C. v.disapproved by Attorney-General

asHitchcock, ;too and loose and we find ourselvesvague
to dissentcompelled from it.

We have found no case seemswhich to sustain this
decision, the 4but recent case of v. Hunt,Commonwealth

“421, where it is allthe rule which excludesGray said,
evidence to contradict the astatements of witnesstending
as to collateral matters, does not to facts imme­apply any

and connected with the main ofdiately properly subject
which affect theinquiry. to credit ofEvery thing goes

the as thewitness, to facts to which he is calledparticular
isto material and 1 Stark. Ev.testify, ;admissible. 135­

19 123.”Johns.
This rule does not seem theto terms of Star-improve

and the decisionkie, seems irreconcilable with Common-
wealth 16 Pick. andBuzzell, 157, Harringtonv. v. Lincoln,
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2 133. The lastGray cases in accordance with theare
authorities and the received textwith books.generally,

The in the case before us was disal-question properly
lowed, and there must be

on the verdict.Judgment

Leith v. Leith.

State,A procureddivorce in another under a statute authorizing the de-
resident,uponcree the application of a bona and mating the affida-fide

residence,vit of the party prima evidence of the is invalid 'in thisfacie
State, appearsif it that at the time of applicationthe and of the decree
hoth parties were domiciled here.

'question State,The openof residence is to inenquiry the courts of this
form,ofnotwithstanding proceedingsthe record the is in due prop-and

erly authenticated.

Libel for filed theDivorce, wife for the ofby adultery
the husband. It in evidence that theappeared parties
were married in and in 1846Massachusetts, removed to

in thisWinchester, where continued to livecounty, they
as husband and wife until when the1855,together April,

herhusband abandoned and refused to live with her. In
heJune, 1857, went to the State of and immedi-Indiana,

for a indivorce, and October of that aately applied year
divorce was decreed. It from the evidenceappeared
that inhis to Indiana was to obtain theobject going

and not to take a indivorce, residence thatup permanent
domicil,State; and that his theactual and also that of

wife, continued in the time ofto be this State down to
her the libel in case. In and the1858,this tofiling prior

of this he married with whomlibel, woman,anotherfiling
sohe has ever since facts in the ease,cohabited. Other


