
CHESHIRE.20

Leith v. Leith.

2 133. The lastGray cases in accordance with theare
authorities and the received textwith books.generally,

The in the case before us was disal-question properly
lowed, and there must be

on the verdict.Judgment

Leith v. Leith.

State,A procureddivorce in another under a statute authorizing the de-
resident,uponcree the application of a bona and mating the affida-fide

residence,vit of the party prima evidence of the is invalid 'in thisfacie
State, appearsif it that at the time of applicationthe and of the decree
hoth parties were domiciled here.

'question State,The openof residence is to inenquiry the courts of this
form,ofnotwithstanding proceedingsthe record the is in due prop-and

erly authenticated.

Libel for filed theDivorce, wife for the ofby adultery
the husband. It in evidence that theappeared parties
were married in and in 1846Massachusetts, removed to

in thisWinchester, where continued to livecounty, they
as husband and wife until when the1855,together April,

herhusband abandoned and refused to live with her. In
heJune, 1857, went to the State of and immedi-Indiana,

for a indivorce, and October of that aately applied year
divorce was decreed. It from the evidenceappeared
that inhis to Indiana was to obtain theobject going

and not to take a indivorce, residence thatup permanent
domicil,State; and that his theactual and also that of

wife, continued in the time ofto be this State down to
her the libel in case. In and the1858,this tofiling prior

of this he married with whomlibel, woman,anotherfiling
sohe has ever since facts in the ease,cohabited. Other
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thefrom opin-material, sufficiently appeararefar as they
the court.ion of

the libelant.Faulkner, forWheeler£
the offacts ofthe marriageestablishesThe evidence

State,in thisfor yearstheir cohabitation manythe parties,
thethe ofandhere, marriagedomiciltheir continued

sincewoman,anotherhis cohabitation withandlibelee,
claims that such cohabitationThe libelee1858.January,

thecommenced,itadulterous, because, beforenotwas
decree of thehad divorced thethis suit been bytoparties
this theof Indiana. To libel-Court of the StateCircuit

faith and credit are tothat however muchant answers,
under the constitution and laws ofcourts,ourbe bygiven

States, decrees,the to the orders and ofUnited judgments
inobtained,the of other relation toStates,courts fairly

andmatters within their nopersons jurisdiction,rightful
is to suchcredit to be whengiven procured byjudgments
or rendered matters orfraud, when personsconcerning

this decree thewithout their In case the ofjurisdiction.
hadvoid,Indiana must held that courtcourt be because

neither a citizen ofno of the beingjurisdiction parties,
decreeits laws : and because theState,that nor tosubject

is clear,the fraud of the Itwas obtained libelee.by
made a visitthe that the libelee toevidence, flyingupon

the divorce,theIndiana, for ofmerely purpose obtaining
and not to his home there.establish

Indiana,resident ofIf, he had been a bondhowever, fide
State,never within that norinasmuch as the libellant was

nor had in sub­libel,had notice of the any waypersonal
the the decreecourt,mitted herself to the ofjurisdiction

2 Kent’s Com.would be void for want of jurisdiction.
Fitch,Borden v.;108 : 344-353­Conflict of LawsStory’s

207; InhabitantsHeath,15 14 Wend.Johns. Bradshaw v.121:
231; Fisher14 Mass.Turner, 227,o­ Hanover v.f

3Lane,v. Wilson 297.
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It would also, to be theseem, better doctrine, eventhat,
if hadpersonal notice been sheher,to never hav­given

been within theing State, no could bejurisdiction
the courts Indiana.acquired of v. 1by Dorsey Dorsey,

Law 288, 289; 9Bissell v. Mass.Reporter 462;Briggs,
;Thurber v. 1Blackbourne, N. H. 242­ v. Web­Rangely

;ster, 11 H.N. 299­ Downer v. 22 277;N. H. EatonShaw,
v. 33 H. 282.N.Badger,

An is made the libelee’s counsel to distin-attempt by
cases of from somedivorce of the cases citedguish above.

That in some the- different;cases are that therespects
relations and inrights, interests involved the decisions in

cases of divorce are different from those affected theby
decisions in denied;other cases, cannot be but it noby
means afollows that relaxed or different rule should be

to such decisions the ofwhenapplied question jurisdiction
is to be considered. "Whenever the of ajudgment foreign
court is in our as theproduced courts, either foundation
of, or an to,answer thehere, firstany ques-proceeding

is,tion it had the court which rendered it,concerning
? if itAnd injurisdiction the ofappear, prosecution this

that the to it at theinquiry, was, time ofparty objecting
the the action,of thewithout limits of theinception
State, reachthe of the of thebeyond court—noprocess
matter what shortnotice, of and made within thepersonal,

haveState, been ordered and under themay given,
of the laws of the State theauthority where judgment

was in and therendered—the answer is the negative, judg-
ment is atreated as This is the ruleestablishednullity.
of the law,common to in alladhered eases wheresteadily

to the value of one mill be affected. Canis toproperty
there be a different rule insound reason forany adopting
a class of cases not often to a consid-where only property,
erable someamount, but of the most important rights
and arelife,relations of involved ?

The action of o'ur own courts in divorces whengranting
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State, butthisa resident ofhas been longthe applicant
receivedState, and hastheofother resides outthe party

citedbeenhasordered,hasas the courtsuch notice only
Itcase.asked in thisdecision fora for theas precedent

render­whilecourts,to that ouris a sufficient answer say
ourofthe authorityunderterm,judgments, everying

be suffi­declare tothose lawslaws, such notice asupon
nohave personalreceivedcient, defendants whoagainst

ren­such whentreatednotice, have uniformly judgments,
of to beStates,dered the courts other and attemptedby

inrule Hard­as nullities. The laid downhere,enforced
com­v. 9 does not seem to haveAlden, 140,Greenl.ing

of of othermended itself to the the courtsjudgment
find that it has followedcan no trace beenStates. We

; nor are theeven cited with commendationelsewhere, or
such rule—derived from the ofto be adoptionadvantages

If thean obvious. marriageveryconfessedly innovation —
thebe withoutcould dissolved without personsaffecting

the of dissolution could; if suchjurisdiction consequences
to the it with somebe confined might,wholly applicant;

of a the ofreason,show be that divorce under lawsurged
the in which the lived should beState bindingapplicant

the case.; such, cannot bewhere butevery unfortunately,
The tie could dissolved as to the citizennot bemarriage
of one without andState, privilegesdestroying rights

social,andas well as moralacquired by marriage, legal
andState;the citizen another theseto ofbelonging

State,and the of suchcourts other agree­rights privileges
to,to findthe rule above referred would themselvesably

or in their own citi­enforce,to favor ofpowerless protect
zen, reason of the a court.action ofby foreign

Nor is it to what the doctrineoneasy perceive principle
can be made to a arest, that of the decisions ofportion
court, arelative to of which hadmatter they rightful

is of universal so that other courtsjurisdiction, obligation,
it,where are anotherbound to andevery portionregard

be them.may entirely disregarded by



CHESHIRE.24

Leith v. Leith.

The rule inadopted is, that valid candivorcesEngland
be inonly the ingranted andcounty which, according

to the laws of which, the was contracted. Butmarriage
the sound as werule, think, and the one which is sup-

theported ofby greater as as theauthorities, wellweight
which,one in its practical is liable to theoperations, least

that,is withoutobjection, to the ofregard place marriage,
or the domicil of the at the time of aparties marriage,
divorce-can be theonly courts of thegranted by State of
their actual domicil.

Under such rule as this, adhered the incon-to,steadily
venience, confusion and conflicts so much deprecated by
the libelee’s counsel would be and the com-impossible,

would also bemunity those otherspared inconveniences,
difficulties and which ho failed todangers enumerate, but
which are the obvious and of thenecessary consequences

of the rule for which headoption contends. The most
zealous advocate of the doctrine of free love could hardly
ask for facilities forgreater the toreducing theory prac-

than aretice, furnished the courts of Indiana toby discon-
tented citizens of other States.

The second of the libelant, that thepoint is, divorce in
Indiana was obtained fraud, and therefore is void.by
Duchess Case; Kilburn v. 5 Johns.Kingston’s Woodworth,of
37; Hanover v. 14Turner, 227;Mass. Borden v. Fitch,

121;15 Johns. Jackson v. 1 2431;Johns.Jackson, Kent’s
.109­Com.

The libelee, his domicil in State,this makes ahaving
visit to andflying Indiana, while there files his petition

for divorce. this and as a foun-Accompanying petition,
dation for it, he files his wherein heaflidavit, falsely
swears hethat is a bond resident of St. Joseph’s County,fide
Indiana. All his after this fraudulent com-proceedings
mencement are indicative of fraudulent intent.strongly
No notice ispersonal to the wife of the ofgiven pendency
the or of thesuit, of shetaking depositions, although
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the within lessandlibelee,withlived in the same village
the where themile from depositionsthan half a place

to havethewere On painstaken. contrary, great appear
of theher in whole proceed-been taken to keep ignorance

ofthus in supporttestimony procuredWhat theing.
inas-have means of butwas,the we no knowing,petition

in this case wherelibelee’s notestimonyas the sup-much
in is fairof the libel it butIndiana,theports allegations

that false andto conclude that also was fraudulent.
a too theIt would to char-be presumption derogatory

acter of the court for aIndiana to moment thatpresume
have denied the at hadwould not thethey once,petition

real thefacts, as now libelee’sthey appear by testimony,
been to them.disclosed

It fraud,was in of of Atoo, the laws this citi-State.
zen of this dissatisfied with hisState, andties,marriage
desirous of new and more ones, butassuming agreeable

cause awithout forwholly here,dissolution resortsasking
the of State,to tribunals another and falsethere, by rep-

resentations as to and for causescitizenship, alleged
which, if true, would not awarrant divorce in the State

domicil,of his a divorce;obtains and then, remarrying,
asks the courts of the hisState of domicil to himprotect
in his new to hisrelations, refuse former wife allow-any
ance from his and toproperty, him thegive ofauthority

sanction forjudicial what he has for the last three years
done fromher her children.arbitrarily separating—

If the of the libelee shouldposition be sustained by
the court, should,”“we in the of thelanguage Supreme
Court of in Hanover v.Massachusetts, Turner, “permit

citizens,another toState our in directgovern contraven-
tion to our canstatutes,own and this be norequired by
rule of In the of Chiefcomity.” Justice Gib-language
son, in v. it would be “in aDorsey Dorsey, truth usurpa-
tion of to theintermeddlepower with domestic concerns
of a If a bond in theneighbor. domicil, strictestfide
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not essential thereof the was toword,sense jurisdiction,
the of a libelto exhibitionwould be bypreventnothing

theand the even of com-a without presenceproctor,
plainant.”

Lane,F. F. for the libelee.
is a established andevidence,Erarid fact to be notby

assumed, in ease;or nor is it to beto be anypresumed
doubtful or circumstances.ambiguousupon slight,found

frauds and courtsbe perpetrated,may imposedPossibly
to as toare so contrarybut they general experienceupon,

and evidence.most conclusivecall for the stringent
case, acts ofthe libelant out noIn this points specific

is in theis to conceive what thereand it difficultfraud,
as a orlaws,she fraud ourthat uponcase may regard

There no evidenceIndiana. is ofthe courts ofupon
the court of Indiana to mislead it,deceit practiced upon

the laws of this State.nor upon
for divorce toIndiana statute requires applicantsThe

“ The evidence thisbona residents.” pointuponbe fide
satisfied court thatcourt Indiana that thisthe ofbefore

out, such would suffi-and whether evidence bemadewas
theall the other courts in the ofcient to satisfy country

not in theis anfact,same open question considering judg-
in that case.and the effects of it Thepronouncedment

anot bond resident of In-was, therefore, onlylibelee fide
for divorce,he his a and whendiana when filed petition

isif there a hebut, difference,the was hadbill granted,
was,There no fraudthen,his domicil there also. upon

in thiscourts of that Statethe particular.
evidence fraud theIt is also difficult to see ofany upon

a resident of this State,of this State. He was onlylaws
had a few and owedhe lived but years, allegiancewhere

he livedlaws,and to its whileState,to the onlyduty
here; hisHe was not born wife was not bornhere.

was thehere; here,the contract not made normarriage
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; neithercelebrated here of them hadmarriage ceremony
at the time,been werb residents of thisnorpreviously,

nor to its laws. were both born inState, Theysubject
citizens of anotherState, State,another were the marri-

inwas contracted and consummated anotherage State,,
and its and fromderived force the laws of thatvalidity

is fraudWhere, then,State. the the laws thisupon of
State ? And what has this State to if theright complain
contract is annulled the tribunals of ajudicialby foreign

does itand what difference makegovernment; to our
State whether it is annulled courtsby ofth.e Massachu-
setts Indiana ?or Before this decree was made the parties
lived under inhere, laws,our the relation toward each
other theestablished of State,lawTs another andby after-
wards remain here under the relationsthey corres-legal

with the annulment of such contract.ponding
The is,other that the court ofobjection Indiana had

not in thejurisdiction case,the because libelee was never
a bond State,resident of that and because the libelantfide
was not within the the court,of and did notjurisdiction
receive notice.personal

It seems to us that the that the libelee aposition was
bond resident of and hadIndiana, his domicil isthere,fide
well made inout fact in law.and' This the courtgave
jurisdiction, as to him. In his therecertainly petition
were several causes if made instated, which, evidence,out

court,authorized the under the laws of that toState,
decree a divorce; and some of these causes norequired

existence and in the time hecontinuance, fact, thanlonger
,was thein hisState to And itprevious petition.filing

does not the ofthat decree that court was notappear
based on these andcauses, such well be tomay presumed
be the fact. two facts established,These to wit:being
the fact he a bond State,that was resident of that andfide
that the cause on the decree was waswhich based consum-
mated thewhile he was casethere, withinliving brings
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Paysonin the case oflaid downcourtthisrule whichthe
incases areThe two parallelH. 518.34 N.v. Payson,

features.all their important
the In-the of ofthat courtis still said judgmentitBut

Downer 24Shaw,v.of jurisdiction.is for wantvoiddiana
tq different class thanacaseThat belongsH.N. 277.

ruleand a different mayconsideration,underonethe
ofthe inevitable consequenceswould beWhatprevail.

? If suchin cases of divorce bedoctrinethisholding
it wouldtheas the law country,throughestablished
and "thev. Payson,in Paysonthe divorcethatfollow
aembraceskind, largeof that whichdivorcesofclass

andwould be validState, bindingin almost everyportion
Awhere else.and void everywherein the State granted,

in such State,contractedbe legalnew mightmarriage
be whileand -the issue wouldcharacter, legitimate,in its

relation thus formed would betheother Statein every
Oneand the issuecriminal,and illegitimate.voidillegal,

and kind ofkind of duties oneonerelations,kind of
exist in oneandmoral social—wouldobligations legal,—

wherever theState,other partiesinState, while every
relations, anddutiesbe,to such obligationshappenmight-

andcrime,into immoralityconverted disgrace.would be
in cases ofdivorces manya would depriveSuch doctrine

aIt bewould, furthermore,main traptheir advantages;
andand a oftheto crime to parties, heritage ignominy

Theinnocent evilsto their offspring. attendingdisgrace
and,and of the character,numerous,it would gravestbe

avoided.should beif possible,
where all united con-thisof Confederacy,In the States

and one in con-and one people,one countrystitute State
habits of the such athe migratory people,nection with

should be establishedsuch consequences, onlywithrule,
it;is to theState comityTrue opposedfrom necessity.

and the of escipingpeace necessityinterests of public
it.are toand calamities,evils personal opposedpublicgreat
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is,these circumstances,underThe inquiry,important
to casesrule ofthere is not another applicablewhether

not free fromdivorce; one, objections,perhaps, entirely
; thatthat all these onebut will avoid grave consequences

that towise,is and and one is bettermore just adapted
and of the Statesthe more modern liberal relatingpolicy

and the true interests of one "Wedivorces,to to people.
laid thethink there and that rule is downis, by Supreme

9 citedAllen, 140,in v. Greenl.Maine,Court of Harding
2with in Kent’s Com. note110,approbation (b).

The rule established in case seems to be that athat
the rule that adecree of divorce does not fall within judg-

State,ment rendered a not within the norpersonagainst
its is notits nor amenable tolaws, jurisdiction,bound by

;defendant in anotherentitled to credit the Stateagainst
thethat to law of onebut divorces pronounced accoi’ding

and formed,the new relationsjurisdiction, thereupon
to be in the absence of all asfraud,recognized,ought

where,and so far as relates to theoperative binding every
dissolution of the not as otherto mat-thoughmarriage,

decree contain,ters the such as an order forthat themay
of If this rule is an inandpayment money. innovation,

conflict with the of the it isprecedents past, certainly
technicalfree from is commended itsreasoning, by good

andsense,common meets the wants and demands of the
advanced state ofpresent society.

And this rule is a strict with theagain, only compliance
of the constitution and laws of the Unitedprovisions

The art.constitution,States. sec.4, 1, thatprovides
“ full faith and credit shall be in each State to thegiven

andacts, records ofjudicialpublic proceedings every
And theother State. laws,congress may, by general pre-

the manner inscribe which such acts, records and pro-
shall be and the effect thereof.” Con-proved,ceedings

“has a law that shall havepassedgress declaring they
such faith and credit to them in court withingiven every

VOL. xxxix. 3
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States,the as have orUnited law in thethey by usage
of the State from whence the saidcourts records are or

1taken.” U. Laws,be S. 115.shall
virtue of these the theprovisions Court ofBy Supreme

holds that aStates isjUnited conclusive inudgment every
aif court of the StateState, particularother where it was

hold itwould conclusive. Millsrendered v. Duryee, 7
;480­ v. M­ 4Hampton 'Connell, WheatonCranch 234. Ac­

view,to this our defence is made out.cording Therefully
ofa divorce to thegrantedwas libeleejudgment against

a oflibelant, tribunalbythe competent Indiana, where
conclusive,would be and should, there­such judgment

here. theso held And libelant hasfore, be no grounds
thebill,ask for a because libelee is not her husband.to

has been dissolved.alreadyThe marriage

The libel in this caseJ. that theSawyer, par-alleges
married inwere on the 22d ofMassachusetts,ties day

and that1844, from that time until the 8th ofApril,
resided1855, as husband andthey wife,April, together

their domicil from the 8th of until the1846,having April,
the in inlibel, Winchester,of thistime county.filing

divorce iscause of the of the hus-The adulteryalleged
and aband, the is for decree divorce and forofprayer

factsThe the inlibelant ofalimony. proved by support
ofcause divorce are not denied orthe alleged attempted

controverted; thebe but answer which is made toto
that hisby is,the libelee with anothercohabitationthem

thethan the libelant, clearly showing adultery,woman
isthe cohabitation to be lawful evidenceprovedunless by

it,a between the to adul-was notof legal marriage parties
thebecause libelee had obtained aterous, previously

the the decree a coui't of com-libelant,from ofdivorce by
in the Indiana,of and had beenStatejurisdictionpetent

womanto the with whom he hadmarried so cohabited.
of the libelant to this theis, that Indiana courtThe reply
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and of theof the cause partiesno such jurisdictionhad
; that atheirto fraudas proceedingsit to validityto give

court, andthat theupon uponthe libeleebywas practiced
which the jurisdictionto his domicil uponin referencelaw

andthe theas to render proceedings,suchdepended,
Thisvoid.resulted, thepresentsin which theydecree

to considered in thebe case.necessaryquestionsonly
the as setcase of libelant,the forthall other pointsUpon

the andproof,maintained byin her islibel, fully equally
libelee as thatthe oftaken theby byso the testimonyby

of theadmits the parties,libelant. He asmarriage
until ;cohabitation 1855April,their subsequentalleged;

time,, andlibelant at that hishis of the mar-desertion
and cohabitation1858,in withsubsequentJanuary,riage

he claims that; and these wereanother woman lawful,
as heheOctober, 1857, was,because in alleges, lawfully

and therefore free todivorced the libelant,from contract
the second marriage.

time of andThe at the their subse-marriage,parties
had their domicil in1846,until Massachu-April,quently

setts. the 8th of that month removed toOn Winches-they
residence there,in took theirState,this aud whereter, up

to until 1855,continued reside whenApril,togetherthey
Mass.,in andsister’s,he to her Oonway,carried her engaged

and returnedtime,her board there for an indefinite imme-
atremained her sister’sShe ato Winchester. fewdiately

Hecame to Winchester. declinedweeks, and then back
atlive for her theher,to with but board public hotel,paid

and in untilfamilies,different 1856,private September,
has in contributedsince which time he no to herway

support.
A amount of hasconsiderable beentestimonyvery

taken of the relative to theireach conductparties,by
theirand to each other matrimonialduringdeportment

to considered.life, which is be Whether heunnecessary
cause,deserted without sufficient or hadher sufficient



CHESHIRE.32

v.Leith Leith.

the violence herin of conduct and ofgrounds, displays
to constitute atemper, answer to herlegalungovernable

for theondivorce, of his desertionapplication ground
arethem,because of matters immaterial theto question
of thethe Indiana divorcevalidityas to and the legality

secondthe marriage.of
to theIn reference domicil of the fromparties April,

to' the time1846, down of the libel in this thecase,filing
satisfies us that it ;evidence was infully Winchester that

thevisit of libelee to inIndiana,the June, 1857,was merely
the of the andfor that hisdivorce,purpose procuring

was, after he hadintention that toaccomplished purpose,
return to his domicil in this asState, he in did.fact

the statute of Indiana underBy divorces,regulating
the were ithad,which is enacted that divorc-proceedings

es be decreed the Circuit theCourt of State, onmay by
filed bond resident of the inby anypetition countyfide

samethe is whichfiled,which of bond residence thefide
the beaffidavit of shall Theparty •primd evidence.fade

then to declareproceedsstatute what shall constitute a
divorce, and to theof course ofcause prescribe proceed-

thein decree. the causes enumer-obtainingings Among
notare several as ;ated such our laws andrecognized by

set forth thecauses in hislibelee, werebythe ofpetition,
character; and it from the of theappearsthat allegations

that arose while thethey were,partiespetition according
of the fact,statements into the and domiciledpetition,

in this State. When the acts were whichcommitted con-
stituted the causes of not amountdivorce, didalleged they

thea of theto violation contract of which lawmarriage
thistake in wherecould cognizance jurisdiction, they

and thecommitted, domiciled;where wei’epartieswere
a for nor as infractiondivorce,as an ofneither ground
law. In the exercise of ourcriminal own jurisdiction,the

is inthe rule thisdivorce,cases of establishedin firmly
to be causesdivorces are not decreed for whichthatState,
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the were domiciled here. v. White,partiesarose before White
v. 8; Clark, 21;466­ N. Fellows Fel­H. Clark H. v.5 N.

v. 10; 61;H. 160­ N. H. v.Frary Frary,8 Smithlows, N.
; ;80­ v. 12 200­Greenlaw,H. N. H.12 N. GreenlawSmith,

225;13 H. Bachelder v.Kimball, Bachelder,N.Kimball v. ­
; v. 34Payson ;380­ N. H. 518­Payson, Hopkins14 H.N.

H.35 474. The same rule inN. prevailsv. Hopkins,
349;7 Watts HollisterDorsey Dorsey,v.Pennsylvania.

449;6 McDermott’s 8 &Hollister, Appeal,v. Barr Watts
the same251. In Massachusetts rule was recognizedSerg.

decisions; ;v. 3 Mass. 158­in their Hopkins Hopkins,early
;6 Mass. toCarter,v. would seemCarter theythough268

to some extent cases the construc­have been ofmerely
statutes. Harteau v. 14 Pick.Harteau,tion of local 181.

sec,in their Revised ch.Statutes,The rule is 76,adopted
decisions in that areand State rather11, subsequent
the statute than of theunder expositionsadjudications

law, this Bretton v. Brett,point, upon general principles.
5 Met. 233.

the doctrine iscourts, however,In most American main-
that the actual bond domicil of the attained partiesfide

are instituted is thethe time the proceedings proper
thefor of thejurisdiction,assuming irrespectiveground

the delictum,and of and of the domiciltime whenplace
it on Mar. & sec. etDiv.,occurred. 721Bishop seq.,

Laws,cited. see. 230and authorities Conf. ofStory’s
at doctrineThe the foundation of thisprinciple(note a).

it in thein those where lan-is,jurisdictions prevails,
in v. 10Graham,of Chief Justice StraderTaney,guage

“How. that has an undoubted82, State toevery right
determine the or and socialstatus, domestic condition of
the domiciled within its In this view,persons territory.”

of and divorce are not so muchquestions marriage ques-
tions of contract as of status or condition ; and according
to the well settled of international thatprinciples law,

nation has exclusive andevery jurisdictionsovereignty
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its and that no canwithin exerciseterritory, government
the limits its dominion,direct of thea authority beyond

bona, as married or sin­resident,status of actualevery fide
to the themust be determined law of dom­accordinggle,

without reference to the of the of mar­icil, law theplace
of the the delictumoccurred.or whereriage, Hardingplace

2 407;v. 9 Me. Blackf.140; Tolen,Tolen v. Jack­Alden,
424; Bird,son v. 1 v. 13 Johns.Jackson, Johns. Pawling

192; 260; PomeroyBarber v. 10 Mass. v. 8Root, Wells,
Dana 181.;406­ v. 7Paige Maguire,Maguire (Ky.)

true rule thethethis to be upon subject,Conceding
and that declare theeach State may rightfullytl^refore

citizens in reference to thecondition of its own marriage
that, a isand when divorce decreedrelation, consequently,

forum of theto the local in thelaw, parties’according
in all otherit is be asdomicil, to jurisdictionsregarded

valid; the case of onestill the rule toonly actuallyapplies
animo andmanendi,and bond a resident not to onefide

a transient and still lessthere for totemporarily purpose,
domicil,hisone in fraud of the law of resorts thuswho,

to the for thetribunaltemporarily foreign express purpose
hisof the laws of ownevading jurisdiction, by procuring

for a cause which isa divorce there not allowed in the
this the authoritiesdomestic forum. haveUpon point

2v. Mass.Lane, 167;Lane v.uniformity. Squiregreat
3 391.Mass. In Bar­184;3 Mass. v. ChoateChoateSquire,

260,10 Mass. the were andRoot, married,ber v. parties
Massachusetts,in buthad their domicil subsequently

Yermont, there untiland residedremoved to together
aState,of the court of that fora decreedivorced by

as such in Massachusetts,cause of divorce not recognized
to be heldthe divorce waswas,and the whetherquestion

theJ., inSewall,in the latter deliveringvalid State.
the“the of partiesof the jurisdictionsays,opinion court

decreed must be consid­the divorce wasbetween whom
intheir residenceestablished togetherered as well by
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aa that domicilYermont, in manner proves permanent
andthere suit for a divorce was commenced,before the

which continued the decree was Thewhen obtained.
therefore,Yermont anhad,tribunals exclusive jurisdiction.

The lex loci which the conduct of married is toby persons
be and their relative duties anddetermined,regulated, by
which the in annulled,relation itself is certain cases to be
must be not to thereferred, where the con-always place

enteredtract was but where it for theinto, ;subsists time
domicil,where the have had their and have beenparties

in the from theprotected con-rights resulting marriage
andtract, where are or have beenespecially answer-they

able for violation theof duties incumbentany themupon
“in that relation.” The of heYermont,” adds,laws

“ authorize the thatwhich courts of State to inproceed
instituted in ofsuits for divorce favor resident forpersons

a time but no settled domicil within the State,having
are not to be of whichjustified by any principles comity
have to inbeen known the intercourse of civilizedprevail
States.”

227,In Hanover v. 14 Mass. the aroseTurner, question
a in Yermont,whether divorce obtained to whichdirectly,

hadthe libelant removed from forMassachusetts,State
the of theof himself of laws formerthe availingpurpose

asdivorce,the to valid inState to obtain was be regarded
“ if the hadPutnam, J.,the latter. libelant beensays,

in another or in aState,absent for years foreign country,
revertendi,of animo nolawful business, ques­for purposes

aa of whendomicil, fortiori,would arise oftion change
ofwas for the thehis absence purpose evadingtemporary

continues,this he “we“If,”law's of commonw'ealth.”
anotherwere effect to this divorce we shouldto permitgive

and this canown becitizens, requiredState to ourgovern
case of Lyonrule of In the more recentno comity.”by

in2 for a divorce367,v. the husbandLyon, appliedGray
desertion thethe of wife.onMassachusetts, byground
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At the time of the desertion the were domiciled inparties
State,that and the desertion the wife was withoutby

cause. She went to andsubsequently Rhode-Island, there
a divorce for anprocured cause while thealleged arising

were domiciled inparties Massachusetts, the residence of
the husband still there —and thecontinuing was,question
whether the divorce so the wife inprocured Rhode-Is­by
land was a dissolution of the so as to bar themarriage,
husband from a decree of divorce in Massachusetts for
the desertion. It was held that wife,the volunta­having

abandoned the husbandrily without cause,justifiable
no residence in heracquired Rhode-Island, domicil still

thewith husband in Massachusetts, andcontinuing that
the in aher divorce inwere fraudproceedings granting of
the law of the anddomicil, therefore void. theAlthough
case was held to be within the statute of Massachusetts
which a divorce so invalidpronounces in thatprocured
State, isstill, it said, the learned Chief Justiceby Shaw,
that if not statute,within the the decree would be void
upon ofgeneral andprinciples justice onpolicy; partly
the that it awas inground fraud of their law,proceeding
and because the courts ofpartly Rhode-Island could have

Hardingno of the cause and thejurisdiction of Inparties.
ux. v. 9Alden, Me. the115, of the Massa­principle­ &

chusetts cases was The to thefully recognized. parties
divorce in that case resided in Maine, until thetogether
husband deserted the andwife, took his residence inup
North-Carolina. The afterwife, the desertion of the hus­
band, went to andRhode-Island, there aacquired new

the husbanddomicil, never resided there. Shehaving
aobtained divorce in that on theState of the adul­ground

of the husband in North-Carolina, and thetery divorce
held valid in Maine,was the thatupon she,ground being

resident of the State ina bond which the divorce wasfide
the of thewas within courts ofdecreed, jurisdiction that

State, and of herentitled, because domicil to bethere,



1859.TEEM,JULY 37

v,Leith Leith.

her,herrelieved from the claims of husband arisingupon
Inhe had forfeited.from the relation whichconjugal

“ mostJ., heWeston,the able delivered by says,opinion
rule thatto the of theof the which led adoptionreasons

where solem-the law of the placevalida marriage, by
thatwhere, lawfullydivorcesnized, is valid every require

asin shouldone bepronounced jurisdiction recognized
““ these,” adds,he bewhere.” To mayeverybinding

areof classcollusion,cases of and whichfraudexcepted
thedecrees of the domicil ofin fraud of the lawobtained

andTurner,he Jacksonrefers to Hanover v.partiesand
v. 1 as theJackson, 424,Johns. cases decided upon prin-

of thisciple exception.
This case of aJackson v. Jackson was divorce procured

in Vermont the the State of New-Yorkwife, who leftby
and went to the theVermont for ofpurpose obtaining
divorce. It suchwas held that the wife no dom-acquired
icil in there for thatVermont, her residenceby temporary

as would the and that thepurpose, decree,togive validity
the ofwas to as a fraud lawbe uponproceeding regarded

Fitch,the domicil. In the case of v. 15 Johns.Borden
the121, v. waswhich Jackson Jacksonprinciple upon

decided is and affirmed.recognized
The to is,doctrine be deduced from these cases clearly

that a divorce ofwhere is on the oneapplicationgranted
is awho not bond resident the hav-within jurisdiction,fide
an actual domicil animo but ismanendi,permanenting

resident there for a transienttemporarily, purpose only,
a if the ofand residence is taken for the pui’posefortiori

tohimself of the laws of that jurisdiction, obtainavailing
a in the forum of hisdivorce which would not be granted

of is Todomicil,actual the decree divorce void. give
aneffect a divorce obtained would be infringementto thus

of the the of the domicil over itsof Statesovereignty
aas it the ofcitizens,own would right foreignrecognize

to the status and conditionjurisdiction declare judicially
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of a husband and wife in reference to the rela-marriage
tion, both of whom are domiciled here, and neither,when

there,an actualby residentbecoming had carried the
relation into that Tojurisdiction. maintain the doctrine
of these cases it is to to theunnecessary Statedeny any

to decree the divorce of actualright bondany residentfide
for cause andany asby any law-proceedings, recognized
ful within its own and as toterritory, applicationhaving
its own of thecitizens, whereirrespective wasquestions
the solemnized; and where didwhen the causemarriage
of arise;divorce has the domicil thewhere of parties

been, and where that of the defendantpreviously party
then ;is and isit to that whenequally unnecessary deny
a divorce is thus if lawful valid inand thegranted, place
of the domicil of the status andwhose condition inparty
reference to the relation is the of themarriage subject

isdecree, valid and here. This, is tobinding however,
be taken thewith same that attachesqualification to the

athat valid theproposition law of themarriage, by place
where it is is validsolemnized, where;every namely,
that the law of the in the one case and of themarriage

other,divorce in the is innot violation of whichprinciples
are of universal and theobligation, recognized by yus gen-
tium in all civilized communities; and that, consequently,
if the law of the divorce should the substan-place marriage

at the of the atially divorcepleasure declaredparties,
under it would have no more here than would anvalidity
incestuous or contracted in apolygamous com-marriage,

whose domestic allow such a viola-munity policy might
tion of natural and moral law.

It be conceded that a citizen ofwhen onemay State
transfers his domicil to heanother, his asplaces status,
married or as he must relationsingle, necessarily every

iswhich and not thejuris gentium creation of mu-merely
law, under the of hislawsnicipal domicil,new while that

continues. If, his merehowever, transient to suchvisit
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to heisremainsdomicil unchanged,other while hisState,
marriagestatus in to theas his regardregarded bringing

to he thus tempora-whichrelation the jurisdictionwithin
laws in the numerousconflictsresorts, jurisdictionsofrily

recurrence, andof ques-this must of constantbecountry
whichthan thoseandtions, more embarrassing distressing

andat courts of Scot-times thehave Englandperplexed
on the subjectthe conflict of their lawsland, fromarising

theinof occurrencemust be of almostdivorce, daily
twoof theAmerican universalThe recognitioncourts.
anddeclarethat each Stateprinciples, may rightfully

relation bondas the of ownadjudicate to ijsmarriage fide
citizens, divorce, lawfullyand no and aother;of that

domicil,decreed to subjectthe of the actuallawaccording
to iu otherstated,the above is all juris-qualification good

mar-thedictions, even that in which the other toparty
all suchis far to removedomiciled, wouldriage verygo

is declaredconflict. The of these twoformer principles
230 to beLaws,in his Conflict of sec.Story, (note a),by
American courts.the doctrine ofestablished asfirmly

andin his treatise on DivorceBishop, Marriage 720),(sec.
also its in thisissays now fullyauthority acknowledged
country.

In reference it in sameto the latter is said theprinciple,
treatise tothe of a the husbanddivorce(sec. 731), granting

wife,or in the whileof her actual domicil,State his or
the other is in is no inter-State,domiciled anotherparty
ference with State,the of of itsthat or apparentlyrights
divorced The be bind-subject. decree would not directly

the in case ofofupon suching person subject, except
of noticeand answer to the or at least asuit,appearance

served of the court ren-within thepersonally jurisdiction
husband,it. The such thein case of divorce bydering

of the be col-procurement wife, would not bound by any
lateral clause in and heit, as that he should pay alimony,
would a had ceasedcease to because hebe husbandonly
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to have a wife. same affectedTo the extent he would be
her death. Theby of of histhe countrygovernment

domicil could not ; its laws and domesticcomplain policy
would not ; him,be interfered with it still prohibitmight
if it chose, from in theanother samecontracting marriage,

asmanner if the former had not been dissolved.
isNor doctrine that a in anotherdivorce,the granted

State, where the is helddomiciled, bemayparty applying
valid has con-here, the domicil of the other partyalthough

State,tinued to be in this and the of arosecause divorce
while the had their domicil at all inparties here,together
conflict with notthe that divorces are tohere,decisions
be for whencauses to the time thegranted accruing prior

inbecame a resident this State.party applying permanent
Each State is toat such in referenceliberty adopt policy
to the divorce of its own citizens as deem mostthey may
conducive to morals,social and and the best inter-public
ests of the State, this be declared stat-and may bypolicy

courts,of theiror theutory provisions, adjudicationsby
when not controlled such ofstatute, upon principlesby

to reasonlaw as deem most consonant soundthey may
When, therefore,theirand to domestic polity.general

the courts of this decline to take of anState jurisdiction
cause of divorce which accrued while thealleged parties

were domiciled in thatelsewhere, effect declare thethey
law,of here and soundasprinciples recognized, public

as estimated,here forbid such of ourpolicy, divorces own
citizens. But one ofwhen our citizens removes to Indi-

and aana, domicil he carriesacquires there,permanent
him,with and under laws,the of theirplaces jurisdiction

the relation he at the timewhich sustained ofmarriage
the of to all defects anddomicil, thechange subject

it;infirmities and ifwhich their tolaws attach bymay
their laws acts such in the hus-as are to the wifecharged

State,band’s in thislibel, case, committed in thisherby
while the domiciled thewere soparties here, impairmay



TERM, 1859.JULY 41

Leith v. Leith.

their thatrelation, to the hus-according policy,marriage
that not to heldband, State,now a citizen of be toought

theirits it is the exercise ofduties, but oversovereignty
tie,their citizens to release him from theown marriage

it to our notionsbe,however unwise ofmay according
exercise it.thus topublic policy

taken theview which can be of thecase,Upon every
divorce in sustained in theIndiana be courts ofmight
this State if the that the athusband,fact theappeared
time of andthe of the whichapplication, proceedings
resulted in athe was bond resident of thatdecree, fide
State. The resident,of the bondexpression,meaning fide
as in statute,used the Indiana cannot be matter of doubt.
It must understood as inhabitant;be to oneequivalent

and his fixed and home withindwelling having permanent
the State.

It is that theobjected, however, of thequestion actual
residence of the atlibelee the time of the inproceedings
the Indiana iscourt, not to the of this court,open inquiry
because, the of the constitution of theby provision United

full and inStates, faith credit are to be each Stategiven
to the andacts, recordspublic judicial ofproceedings

State;other and generalevery may, laws,Congress by
the manner in which shall beprescribe andthey proved,

the effect thereof; and the act of of 26,by Congress May
Stats, at1790 in of thispursuance(1 Large provis-122),

ion it is declared that shall such faithhave and creditthey
to them in thecourt within United States asgiven every

in the courts of thehave law or State fromthey by usage
which come.they

The doctrine of the Mills v. Cranchcases, Duryee, 7
481, and 8McConnell, 234,v. Wheat. cited onHampton
this the the that alibelee,counsel forpoint by judgment
which evidence in theis conclusive as record courts of
the State where it is to have the samerendered,was faith
and and to held conclusive incredit, therefore be every
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thatis to thecourt,other to be taken subject qualification
all the thein instances the of court renderingjurisdiction

It when theinto. is onlybemayjudgment inquired
as mat­is either thenot toimpeached, subjectjurisdiction

credit. Thister or the that it is entitled to thisperson,
includ­courts,has been the doctrine of the Statealways

herself;as I those Indiana Bissellundei'stand ofit,ing,
6Williams, 232;9 Hall Pick.462;v. Mass. v.Briggs,

4 5380;Aldrich Conn. Kilburn v.Kinney, Woodworth,v.
192; v.37; Bird,v. 13 StarbuckJohns. Johns.Pawling

6148; v. Wend.Shumway Stillman,5 Wend.Murray,
v. 10447; 263;Hoxie v. 2 Vt. Benton Burgot,Wright,

413;Colman,;&Rawle 240­ Hardinv.Serg. Rogers (Ky.) ­
2 1Jones, 484; Miller,Eastman v. Miller v.Yerg.

; ;242 v. 2 and isAlloway,Holt Blackf. 108­ nowBailey
the thesettled doctrine of Court of theSupreme

Cohen,United v. 13 323. InStates. Pet.McElmoyle
the it held that a incase last cited was one Statejudgment
has a domestic in underanother,the force of judgment

the asthe constitution of United so far toStates, only
merits ofall into the the mattersubjectinquirypreclude

the in theJ.,of Wayne, opinion,judgment. delivering
the decisions in and HamptonMills v. v. Mc­Duryeesays

intended to exclude intowere not theConnell inquiry
of thethe court in which was given,jurisdiction judgment

it as the of the State itselfto to exercisepronounce right
If,or the matter. then,over the subjectpersonauthority

in the were to bethe Indiana court regardedproceedings
inin this a civil two whichas suit between parties,respect

involved,their as to each other wereand liabilitiesrights
in it haveit is clear that the wouldpronouncedjudgment

the limits of the State in which itno effect wasbeyond
itthe whom was renderedbecauserendered, party against

State,that didto the ofnever subject jurisdictionwas
noticeand the and had no ofsuit,answer tonot appear

her. This is not a suit of thatits served uponpendency
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ain the nature ofcharacter, rather one inbut proceeding
which are definerem, the effect of to theand statusobject

as a citizenof the in that of In­proceedingcomplainant
his relation withdiana, in reference to themarriage pres­

case of ux.ent The v. inAllen,libelant. Harding &
andthis theview, decision inMaine, thatuponproceeds

2 Kent’s Com. 110is incase referred to as an(note a),
decision. In thisand valuable view the sub­important

suit was thethe Indianamatter of of theject obligation
the libelant as wife,to hissupport presentcomplainant

her the dutiestoward of a husband;and to discharge
Indiana hadin noand of this the court jurisdiction, unless

thehe was at one of citizens of thatthe time State.
that thisIt is not at all clear does notobjection admit

that under theanswer,of another namely, peculiar pro-
Indiana statute thevisions of the asquestion to the valid-

under it isof a divoi’ce in her ownity opengranted courts,
inin which the divorceany subsequent proceedings may

statute authorizes abe The divorce in termsalleged.
aan bondip case of application by resident,only butfide

to andit the court decree theproceedempowers divorce
the affidavit of the of his bondupon proof by pai’ty fide

in effectit declaresresidence; is,that that the divorce may
the otherdecreed in cases where does notbe party appear,

filethe will his affidavit that he is aif bondapplicant fide
is in factwhether he so or not. Theresident, record of

the in this case shows that the affidavit wasproceedings
that thereit does not show wasfiled, but other evi-any

that theredence or wasresidence, anyof orinquiry adju-
court as to thedication the of bond resi-questionby fide

inThere is thedence in fact. thedecree, recordnothing
thethe or nature of them,of from which itproceedings,

that this was at all thecan be understood ofsubject con-
the court. From the charactersideration of the enact-by

that in order toment it would seem out itscarry policy,
to makethe court nowould be bound into the factinquiry
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fact the affidavit filedthat the ofresidence,of and to hold
the adversein all untilcases,was sufficient disproved by

the of thethem,authorizesThe statute upon filingparty.
all intofalse,true or to waiveaffidavit, inquirywhether

unless counter evidenceresidence,matter bondthe of fide
itand com-the adverse by declaringis by party;presented

the divorce this primdto decree uponfor thempetent facie
aenacts that in casefalse,evidence, impliedlythough

di-suit,not answer to the thedoesthe otherwhere party
be taken the whoseis to by party uponthusvorce granted

at thehis residence it isaffidavit as to perilfalse granted,
his statement. Theinto the truth ofafterof an inquiry

a rests the fact ofofcharacter judgment uponconclusive
of theand into the merits subjectan inquiryinvestigation
or a con-ofa court competent jurisdiction, uponmatter by

the adverse interests,meritsof the by party havingcession
and isheard,to be concessionhas whosewho opportunity

full thisto an examination upon proofs. Uponequivalent
the inresidence record this case has none of theofpoint

a It aof would be farcejudicialcharacteristics judgment.
this in the court fromit conclusiveto hold upon point

see soundhow,it comes. It is difficult towhich upon any
there, it held moreeven can be to be any thingprinciples,

of thea to the valid-than questionproceeding preliminary
in some after like ansuit,to trieddivorce,of the beity

an action for necessariesindictment for suppliedbigamy,
in a libel for divorcewife; or, instance,as this bytheto

a decree thus obtained.the who has been byparty outraged
athe of shouldhowever, StateIf, adoptthatjudiciary

in theirthe of divorceof subjectlaxity principles upon
theirto that of legisla-correspondingjudicial proceedings

conclu-the decree to beenactment,in and holdture the
thestill,as the residence,in their own courts to uponsive

that thecan entertained ques-no doubt beother ground,
ahad bondin thethe proceedingwhethertion, complainant

areTheis in our courts. proofsresidence there, openfide
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bis resi-Indiana, butdomicil innoliethat acquired-clear
State,in andthisnow, consequentlyand isthen,dence was

aheld to be nullity.must bein Indianadivorcetbe
allowed,the amountto $750and alimonydecreed,Divorce of

to the libelant.

Harris v. Harris.

debt,has apartner, paid partnershipof a deceased whoThe administrator
against survivingtheassumpsit partners, tomaintain recover ofcannot

debt;of that the affairs of theproportion partnershipthem their never
andexpress special promiseand nohaving adjusted, pay beingbeen to

shown.

tbe as tbe administrator Be-Assumpsit, ofplaintiff,by
tbedeceased, defendants, as surviv-Harris,tbuel against

Betbuel,of said to recover of them theirpartnersing
asdebt,a which be hadof paidpartnershipproportion

tbe deceased Tbeadministrator of action waspartner.
an wbo made theauditor,referred to ofreportfollowing

him :in the case beforetbe facts proved
Betbuel Harris and tbe de-1851,“Prior to twoJuly,

in business asfendants bad been engaged manufacturing
&Harris and badHutchinson,under tbe ofstylepartners,

are inwhich set forth tbeasincurred tbe debts partners,
tbe as admin-and which plaintiff^plaintiff’s specification,

Betbuel has BetbuelHarris,of tbe estate of paid.istrator
business,in tbebad half interest partnershipHarris one

each. Tbeone fourthand the two defendants plaintiff'
and was afterwards fur-administrator,was duly appointed

be Charlesa list these which paid, bynished with of debts
is anddefaulted,wboHarris, defendants,C. P. one-of tbe

4vot. xxxix.


