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trespass,In for an assault battery,and brought in the court of Common
Pleas, in plaintiff $13.33,thewhich recovered a inverdict that court for

court, sum,and on his to thisappeal for more than that his costs accru-
limited,ining the court below are not to be under the provisions of sec-

4, Statutes,191chaptertion of the Revised to the' damagesamount of
recovered, costs,nor the provisionswhole under the of section of7 the

14, 1855,Julyact of remodeling the judiciary, to the increase of the
latter verdict over the former.

Trespass, for an assault and battery, originally brought
in the Common Pleas. The arecoveredplaintiff verdict
in that court for and his$18.33 todamages, upon appeal

athis and trialcourt, hetherein, recovered The$33.33.
that,defendant moved the costs limited.be

forMorse, the relieddefendant, sec. 4, 191,ch. ofupon
Revised Statutes,the and contended that the of theobject

in that enactment and in the theonlegislature provisions
costs,of enacted in the statute thesubject for remodeling
of 14, 1855, was to costsjudiciary, leave the ac-July

thein court of Common Pleas restrictedcruing to be or
theto amount of in court.not, the verdict thataccording

Burke for theWaite, plaintiff.¿>
1. the the in the Pleas isCommonBy appeal, judgment
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the verdictis no more bound byand this courtvacated,
offor thecourt, fixingpurposein thatand judgment

of theThe spiritothercosts, purpose.the than for any
cases of assault andlimited inare to bethat costsstatute is,

that the actionthe resultit is shown bywherebattery,
a of thebefore justice peace.to have been broughtought

that the action wasit is showncourt,the in thisverdictBy
The statute doesPleas.in the Commonproperly brought

shallthe bein what court damagesdeclarenot in terms
to entitle thein order$18.88, plain-recovered, exceeding

theto be courtmust be understoodittiff to full butcosts,
a case lim-This is not foris had.finalthe recoverywhere

and full costs are tostatute,the bethe withincosts,iting
thefar as the costs of beappeal maysoallowed, except

of the act re-theto restricted by provisionsberequired
the costs oflimitswhich appealthe judiciary,modeling

of theto the increase damages.only
the it isact judiciary,40 of the remodeling2. sec.By

whoseheretofoi’e provisionsthat all laws passed,provided
bewhich should changed—those being changedthings —■

taken to be inshall beact, force,with theare consistent
for an errorthe in theThe to plaintiff&c. only remedy

heOn the is entitledappealtrial below was by appeal.
havehe would beensame costs as entitledrecover theto

if,in onthe thejudiciary,the exceptions,to before change
and on theaside,had been set newfor trialverdict $13.33

;that sum or if,more than withouthad ex­he recovered
review. Inhe had recovered more eitheruponceptions,

he have been entitled to fullcases would costs ofof these
v. 10 H.Holmes,trial. 574.Averythe first N.

Sawyer, J. The of the statutegeneral provision regu-
the costs in suits of thisplaintiff’s is thelating character,

“ No more costs than shall befollowing: recov-damages
inered action commenced in the court ofany Common

Pleas for assault and unless thebattery, recov-damages
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ered shall exceed thirteen anddollars cents.”thirty-three
Bevised 4.Statutes, 191,ch. sec. This wasact passed

to the inrecent the theprior courts,ofchange organization
and thewhen Common Pleas thewas tribunal ofonly

than courts of of forhigher authority thejustices peace,
the trial of causes to the course commonof theaccording
law. There can nobe doubt, that thehowever, provision

section 40of of the act of 1855, the judiciary,remodeling
which declares that all laws whose provisions things—those

which should be consistentbeing changed changed—are
act,with the shall to the and toit,courts createdapply by

the in them, of thiswouldproceedings give application
of the Bevisedprovision Statutes to the of Commoncourt

Pleas and Judicial asSupreme Court, established.now
If in order to theout of the stat-necessary, carry policy

and to render itute, consistent with other statutory pro-
thevisions, thisphrase, recovered,” as used in“damages

section, may be construed to mean either the damages
in verdict,rendered the or court,assessed the whateverby

hadbesubsequent proceedings may of orby way appeal
allowed; or it be held mean theexceptions toupon may

to which the isplaintiff found to bedamages ultimately
entitled, or other the last re-upon appeal, ofproceedings

latter issort. The the Theconstruction to be adopted.
the enactment isof to suits inobject obviously discourage

courts for assaults a character,the of trivial forhigher
which suitable be awarded in amay magistrate’sdamages

aBut whether suit in the court iscourt. brought higher
ischaracter,that to determined whenor not of be only

areassessed,no further tothe being proceedingsdamages,
assessment,a is to the old.had for new whichbe supersede

andare an taken theWhen orallowed,exceptions appeal
in of dam-thereon have resulted a new awardproceedings

rendered,thosegreaterof or less amount than beforeages
the must be held to have erroneous,former beenfinding

of theand as such to furnish no test the character suit,of
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the stat-ofor condemnationas one within the protection
The new proceed-ute in reference to costs. finding, upon

errorsthethe oflaw for correctingings by purposegiven
whetherof the can alone be looked to forold, determining

thatthe to such damagesis entitled triflingplaintiff only
ofa justicehis action beforehe to have broughtought

of sufficient impor-his werethe or whetherpeace, damages
court.in thehis the suittance to higherjustify bringing

in consider-maintainedwell beThis construction may
onthis in with otherconnection statutory provisionsing

therule,the The byof costs..subject general recognized
isvarious statutes in all cases that theis, partyprevailing
tocases,to in certaincosts, however,recover his subject,

amount, existingbe limited as to their on special grounds
act toof thein 7cases for them. Sectionsuch restricting
in aif thedeclares that plaintiffremodel the judiciary

increaseand shallin the Pleas shallsuit Common appeal,
ex-nothis he recover costs of the appeal,shalldamages,

shall notand if heincrease;thethe amount ofceeding
thethe costs of appeal,he shallincrease the paydamages,

hisdefendant; onif, ap-of theand recover none. So
thehe shall recoverhe shall reduce the damages,peal,

reduction; and if hethenotcosts of appeal, exceeding
he shall costs. Thesetheshall not reduce paydamages,

is thein effect declare who prevailingmerelyprovisions
inthe costs of thatand limit partyas to the appeal,party

coststo thecases so far as relatesthe particular specified,
whichthe coststothe withoutof butappeal, referring

untouched,are leftto thehave accrued Theyprior appeal.
into the suitas incidentsection,of thistheby provisions

and to beto thebelow appeal, regulatedthe court prior
case. Theseto theother statutory provisions applicableby

ch. of the Revised1, 191,are (sec.the provisionsgeneral
action,the event ofthat costs shall follow everyStatutes)

rule,thisand modifications ofand the limitations general
of thatsections chapter, amongas in the otherdeclared
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which is that contained in section 4, the amount oflimiting
costs to the recovered, unless shall exceeddamages they

aWhen$18.33. and inplaintiff’ recovers the Su-appeals
Court topreme amount, he is theany aspartyprevailing

to the suit he thegenerally, be asthough may partylosing
to the under the statuteappeal which that isby regulated.
As the hegeneral is entitled histo fullprevailing party,
costs from the unless are to be limited un-beginning, they
der 4,section because he has recovered less thanultimately
$13.33; or under section of the7 act, because hejudiciary
has not increased his on has in-or notdamages appeal,
creased them to such extent as to cover his whole costs of
the Theappeal. former limitation, under section 4, ap-

costs;to all theplies indifferently those which accrued
as well asprior to thesubsequent thewhile latterappeal;

limitations, under section of the7 ex-act,judiciary apply
to the costs of theclusively appeal.

Under the the costsgeneral provision, wheth-accruing,
er before or after the are to be theappeal, recovered by

as theplaintiff This rule isprevailing party. general
modified as to all the bothcosts, those before and'accruing
after the in case he recovers noappeal, moreultimately

than $13.33, his entiredamages costs to theby limiting
amount of It is further modified as to thedamages. costs
of in casealone, he does notappeal increase his damages,

to him thecosts of andby himdenying appeal, tosubjecting
the of his costs ofpayment and inadversary’s caseappeal,
he increases the the costs ofdamages by limiting appeal

beto recovered him to the amount of theby increase.
In this case the recovered more thanplaintiff ultimately

The action is thus shown to have been$13.33. properly
in the Common Pleas. The costs are not, there-brought

to be limitedfore, under the of 4,section al-provisions
the in that court was for less thanrecovery $13.33,though

as on the the has shown that this was erro-appeal plaintiff
overruled,neous. andExceptions

Full costs in the court below allowed.


