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inhighway twoout of a newlayingasking for theaUpon petition
Pleas, appearif itof Commontowns, to the courtpresentedoriginally

referred,isto whom the samecountyof the commissionersby reportthe
inexcept onereallyis neededhighwaythat, no newjudgment,in their

out inactually exceptlaidtown, none has beenconsequentlyand that
conclusive, in the of the commis-town, opinionthatisreportsuchthat

first instance tosioners, in thepresentedhave beenpetitionthe should
alone, originalnothe court haveand thatselectmen of that townthe

out; in suchactually report,laid and thethe roadauthority to establish
case, rejected, petitionand the dismissed.a should be

town,road, byinfor the otherlaying petitionedA out of the asnominal
town,actually laid out in one over arunning highwayfrom the new

towns, extend the highwayin so as to newpreexisting highway both
town,inpetitioned for the otherformally to the terminus of the route

substantially, or affect thechange reportthe character of thenotwill
ofshould be made it.disposition which

eor On tbe 17tb of Decem-Petition Certiorari. day
and filed in the office of theber, E. T. others1857, Sibley

Pleas for Sullivanclerk of the court of Common county,
in to the oftheir addressed saidjusticespetition writing,

to be holden at withinat the term thereof Newport,court
the fourth offor said on Tuesdayand county, January,

athe establishment of newfor1858, highway,asking
“ that covers the streamnear the oncommencing bridge

Elat to the residencefromthe Croydonleadinghighway
fromnear to and thesouth-westerlyEreemanof Crosby,

in inof saidHumphrey, Croydon,Georgedwelling-house
in the towns ofthence saidsouth-westerlycounty; running

aand in said to stake on thecounty,Croydon Newport,
nearClaremont,from to to andleading Newporthighway

from the of Isaac in saidQuimby,easterly dwelling-house
an issued,On this order of notice andNewport.” petition

were had that at thesuch further proceedings January
the court to theterm, the same was referred1858, by county

for the At the term,commissioners Septembercounty.
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that thoseof commissioners made1858, court, their re-
in thewhich, after of noticesport, reciting propergiving

“and the times and of that hav-theyplaces hearing, say,
and considered all thecarefully maturelying testimony,

theand of forcounsel saidproofs allegations, arguments
and the whole matter referred to are theus, we ofparties,
that it is and it isthat for theopinion expedient, necessary

accommodation, that said new be laid ontpublic highway
and established as for. We therefore out saidlayprayed

follows,new as to wit:highway
“ at a stake and at a instones, saidBeginning point

on the side theof old roadCroydon, southerly leading
from Flat to Northville FreemanCroydon by Crosby’s

said thepoint northern terminusdwelling-house, being
in saiddescribed which is 85° 11south, west, linkspetition,

from the corner abutment thesouth-westerly of George
it is south,also 35° 12west, rods 12Humphrey bridge;

links from the corner ofsouth-westerly Hum-George
The route is then described asphrey’s dwelling-house.”

certain andcourses distancesrunning by betweenspecified
“1numbered from to 101stakes the lastinclusive, stand-

85° 15' 5 15north, east, rods links from the south-ing
corner of Isaaceasterly andQuimby’s dwelling-house,
southernthe terminus of the new describedbeing highway

Thein said adds: a“Forpetition.” report further
of said new at saiddescription highway, commencing

theit runs on line1,stake No. above described over said
fromold Flat tohighway, leading Croydon Northville,

landand of Rufus rods 5Baker,on 17 links to land of
Baker; thenceAlbert H. over said old and onhighway

said Baker,land of Albert H. rods 10 to27 links land of
thence over said old and onHumphrey; highwayGeorge

52 2 links land ofland of said rods to Free-Humphrey,
Crosby;man thence over said and onold landhighway

18 to 10,of said 52 rods links stake stand-No.Crosby,
the line said andon between Croydon Newport.”ing
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as laid out indescribed,The isnew highway similarly
turn-and the old Cornishover said old highway,Newport

23,to stake No.named,and on land of individualspike,
; thencesaid old turnpikethe ofon sidesoutherlystanding

“ of individualsis land”it described as laid out over
“ sidein thenamed, northerlyto stake No. 35, standing

fac-theof the Northville by scythefromhighway leading
“ saidlaid acrossIt is thentotory Newport village.”

Leonardand anon old running byhighway highway
38,22 22 to stake No.Richardson’s linkssaw-mill, rods

in Itthe last describedside of the highway.”southerly
“is of individualsthen as over lands”described laid

“ No.and three to stakenamed, times,across riverSugar
98, in the centre of the old leadingstanding highway
from is 78|-°Claremont to which said stakeNewport,

thewest, 4 corner ofrods 19 links from the south-west
45°south,brick of G. andPutnam,Johndwelling-house
theeast, 8 rods 21 oflinks from the south-east corner

covered over; thence in a directionbridge south-easterly
said ofold 35 rods 11 links the intersectiontohighway,
the new from Claremont to Newporthighway leading
with said old saidthence over new highway,highway;
and lands 61 rodson of Francis and Isaac Quimby,Lodge
13 links stake the southern101;to No. said stake being

lineof the new before described: saidhighwayterminus
isof the centre the whichof newsurvey being highway,

wide;laid and assessed the follow-out three rods we have
sums asing wit:to the several toland-owners,damages

To Rufus Baker, of the sum of oneCroydon,
cent, .01

Albert Baker,H. of in MerrimackConcord,
the sum of one .01cent,county,

of the sum ofGeorge Humphrey, Croydon,
one cent, .01

Freeman of sumthe of oneCrosby, Croydon,
.01”cent,
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and so oneon, cent to each land-owner,giving damages
to Anna B. of isexcept Kilburn, to whomNewport, $162

awarded. After for the aconstruction of dryproviding
in Anna B.bridge Kilburn’s the commissionerspasture,

further say:
“ "Wehave estimated the of and mak-expense building

that of the new in saiding portion Newport,highway
between stakes 23 98,Nos. and at $2,715. We have
estimated the of and threeexpense building constructing

across river,bridges within the above mentionedSugar
atbounds, ; and$2,500 we have estimated the expense

of and said $15;atbuilding dryconstructing bridge
in the thewhole to sum ofamounting $5,230.

“And we that it is make alter-tojudge inexpedient any
ation in the or of that ofgrading portionconstructing
the new which is laid out anover oldhighway highway,
between stakes 1No. and in said10,No. betweenCroydon,
stakes 10No. and 23,No. and between stakes 98No. and

in101,No. said &c.&e.Newport,”
theUpon of thispresentation the oftown New-report

filedport to itsobjections as follows :acceptance,
“ 1. That the new laid out thehighway commissionersby

is laid out insubstantially a route substan-Newport upon
different from thattially described in the to thepetition

court.
2. That the new laid out the commissionershighway by

is laid out in the town ofsubstantially thatNewport only;
the outpretended of the same in the town oflaying Croy-
don is in and old,over andwholly well establishedlong

which had been madehighways, used, andconstantly
mores,said townrepaired by of for thanCroydon twenty

lastyears before thepast, of said in thisday filing petition
court, wdthout said or theessentially highways,altering
width or and that this courtgrade thereof, has no jurisdic-
tion to suchaccept report.

3. That the is in thenot withreport conformity peti-
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a newtion—tbe of the forprayer petition being highway
isin and the atowns,two itself newreportby highway

laid in oneout townsubstantially only.
4. the commissioners is not aThat the of reportreport

on the matter referred to them.subject
5. That the out of the said highway,pretended laying

as set in the saidforth in said town of Croydon, byreport,
evasion,mere transfer theis a tocommissioners, jurisdic-

tion for in saidover that of the route petitionpart prayed
situate in said the authorities of said townfromNewport,

themselves.”to the authorities of the or tocounty
the for the reasons set forthcourt,also movedNewport

in these the and dismiss thetoobjections, reject report
The court overruled the motion and thepetition. objec-

thereon.tions, the and orderedaccepted report, judgment
and the were allowed.Newport excepted, exceptions

in the CommonThe set forth thepetition proceedings
vacated,and that the be forPleas, prayed mightjudgment

errors in the aforesaid exceptions,alleged overruling
thethe of commissioners andreport orderingaccepting

thereon, instead of the same and dis-judgment rejecting
the petition.missing

A. H. forSides,S. Newport.

L. for theBarton,W. petitioners.original

J. the statutesFowler, State,of this as existedBy they
to the of acts at the last session of theprior passage Leg­

islature, selectmen had of thejurisdictionoriginal laying
out of new within their andtowns,respectivehighways
the court of Common Pleas of the out of all high­laying

into two moreways or towns. Revised Stat­extending
utes, 49, 1; 1; 137;ch. sec. ch. 50, 134,sec. LawsComp.
Sumner’s 268;14 H.Petition, N. 27Petition,Griffin’s
N. H. 343.
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The in thepetition asked for thecase,present having
out of a new inlaying towns,two washighway primarily

within the of the Pleas,court of Commonjurisdiction
and was them referred to the commis-by properly county
sioners. Stevens v. 21 458;H.Goffstown, N. Sumner’s

268;14Petition, N. H. 35v. H. 209.Hopkinton Winship, N.
The commissioners had ato out newauthority lay high­

over an Rev. ch.way Stat., 49,partly existing highway.
sec. 9­; 341;ch. 23 H.3;sec. v. N.51, Raymond Griffin,
State v. 28 H.Boscawen, 222; Winship,N. v.Hopkinton
35 H.N. 209.

As the a in ittowns,asked for twopetition highway
could from the of the commissioners,actiononly appear
and their hadthat the court of Common Pleas notreport,

for the reason that thejurisdiction,ultimately public good
the construction of a in onerequired new townhighway

that theonly. of the commissionersIJpon point report
must be as conclusive. Petition, 19regarded Hampstead’s
N. H. 347; v. H. 209.Hopkinton 35 N.Winship,

The want of in tribunal renders itsjurisdiction any
void; 240;v. 26 H. andRichmond,State N.proceedings

when the want of is shown the record andjurisdiction by
it taken of atthemselves, beproceedings may advantage

time. ;H. 343­ v.any Petition, Hopkinton27 N.Griffin’s
209.35 N. H.Winship,

the in of the commissioners’ inUpon thereportcoming
case now before theus, was takenobjection substantially

itthat thefrom itself that no newappeared report high-
was or had in laid outway needed, fact beenactually by

the commissioners in the If thistown of wereCroydon.
theso, fatal,was and should have toobjection prevailed

induce the court to the and dismiss thereject report peti-
tion. If the that,showed in the of thereport judgment
commissioners, no new was needed theforhighway public
accommodation in that,and conse-except Newport,

none had laid out in itbeenquently, actually Croydon,
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in the of thethat, commissioners,was conclusive, opinion
to the selectmenthe should have been presentedpetition

an ofand that it was evasion the stat­alone,of Newport
thelaw,and a fraud the to court of Com­ute, upon give

in the first instance,mon Pleas forjurisdiction by asking
a in when thetowns,new two public necessityhighway

in aits construction town. Sumner’sonly required single
268;14 H. v. 35 H.Petition, HopkintonN. N. 209.Winship,­

from the of theclear,We think it commis-quite report
the whole of itthemselves,sioners thattaking together,

in the did nottheir public good actually requirejudgment
in and that have innew road not fact andtheyany Croydon,

in laid out or for thesubstance construction ofprovided
in arenew that town. What the facts onany highway

?as shown the itselfthis by report Why,point, simply
inthat the ran over an oldcommissioners highway Croy-

and 10 links,don the distance of 149rods beforefor reach-
line, and then runcontinued to farther overNewporting

same 455 and 15 inlinks,the old rodshighway, Newport,
before to outlay any upon newcommencing highway

thus a distance of 605 rods, orground; making nearly
miles,two which the commissioners followed anthrough

of theold road from the northern terminus route peti-
for,tioned before to out newcommencing lay any high-

; almost a mile and a half this distance,ofway too, being
in the town of The commissioners also stateNewport.
in their in theof of thereport, pursuance requirements
statute ch. 6 ;sec. LawsStat., 51, thatComp. 140,][Rev.

“ that it is to make altera-they adjudge inexpedient any
tion in the or of ofgrading constructing” portion theany
old for this whole distance of 605 rods, andhighway they
therefore make no estimate of to be incurredany expenses

either town on account of it. It furtherby thatappears
nominal cent to eachonly of one of six land-damages

owners for this entire distance was awarded- theby com-
missioners ; four cents into land-owners and twoCroydon,
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cents to those in theNewport; whole burden inmaking
or theany way imposed, required by topublic exigencies
the towns ofbe and forimposed, upon Croydon Newport

miles ofan extent of two new the nomi-nearly highway,
sum of six cents. couldnal moreNothing satisfactorily

demonstrate theand nominal character offorcibly perfectly
out ofthe two miles of newpretended laying public high-

this extentYet, without whole of newway. nominally
thethe of commissioners would showreporthighway,

the of Commonthat court Pleas had no juris-conclusively
matter ofthe their action. outdiction of Strikesubject

its and in thethe what sol-face,from report upon very
thedeclared of commissioners themselves,emnly judgment

nominal and and theformal,is and newclearly palpably
incommences at an old highway Newport, nearlyhighway

the and thenand a half from line ofa mile Croydon,
farther andon intoextends Newport, constantly receding

the town offarther from Croydon.
theremark, that commissioners haveis ofIt worthy

in thedifferent newused describing highway,phraseology
been laid out them theas to have by throughreported

referred,have from that em-605 rods to which we just
in thethem forth out of othersetting layingbyployed

the route. In from stake No. 1of topassingportions
23 that laid out thestake No. they uniformly say they

indi-over an old and on lands ofnew highwayhighway
describe thenamed, whileviduals they invariably actually

laidestablished them as out overnew by beinghighway
;individuals and in two instan-lands of the specifiedthe

the the newroute,of describein otherces, theyportions
an withoutlaid out overas existing highway,highway

ofthe existence land-owners. Whateveranymentioning
the of this difference inhave been phraseol-may design

or not it was we thinkaccidental,and whether purelyogy,
the laidthat, when commissionersclear, say theyit quite

an and on landoveraout new existing highway,highway
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of and at the same time award no land dam-individuals,
individuals,to those and it to hoages expressly adjudge

to make thealteration in or con-unnecessary any grade
ofstruction the old it can be understoodonlyhighway,

that a new was intended to be overestablishedhighway
an old constructed the inland fee the soiluponhighway

to,of which the individuals andnamed, not thatbelonged
additional those individuals,land of beforenot setany

use,for beenhad to thatapart public appropriated object.
It has the thebeen counsel forurged by original peti-

tioners that the court below and this court are precluded
from theand out of afinding holding newlaying high-

in to be nominal andway Croydon merely formal, theby
of inaverment the commissioners one of theirpart report

that such newhave laid out however con-they highway,
the and formal characternominal of theclusively laying

out from the whole takenmay appear report together.
This usseems to untenable.position utterly Suppose

a for acommissioners, new inupon petition highway two
or more towns, instead of outactually laying any portion

road,of new toshould undertake establish a new high-
the entire routeway petitioned for,through by arunning

line as its centre over old from one terminushighways to
the of oneother, nominal cent to eachawarding damages
of the several inland-owners, and, addition, should

that no alteration whateveradjudicate in theexpressly
width or of the oldconstruction was ne-highwaysgrade,

made,to be or whatever to be incurredcessary any expense
either theof the towns which newby through alleged

it be contendedestablished,was thus would thathighway
a must besuch nominal outlaying conclusive, andpurely

character,that its andnominal evasive so fromapparent
the whole not ?could be uxged Yetrepoi't, successfully

asuch out differ in no essentialwould particularslaying
asthe out ixx shown thefrom Croydon,alleged laying by

before us.repox’t
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eva-to to such anhad a objectNot only Newport right
ofofand thesion of the true intent meaning provisions

the ofsanctionedthe as would bestatutes, by acceptance
of Sullivancase,the but the countythe inreport present

as well.
have beenlaws, entitled,wouldUnder existing Newport

intended to establishedif new bethe actually byhighway
and the selectmenfor,been askedthe commissiohers had

of the matter to thehad to referenceit,refused lay upon
it,if decided to to havecommissioners, hadthey lay

asthose commissioners tothe ofrequired judgment
thebear a of burdenwhether not should partor Croydon

in the of the com-;of its and if,construction judgment
have bur-missioners, would been excessivelyNewport

and thedened the of maintainingexpense constructingby
toand its citizens were beroad, and Croydonproposed

theirit would have beenbenefitted dutygreatly thereby,
the of its construc-to have a ofportion expenseimposed

the road intotion bothByupon Croydon. extending
and nominal out ofin the the 605towns petition, laying

theone,over an old from northernrods of new highway
theof the route for to commencementterminus petitioned

innew road if this courseof the actual beNewport, per-
of the notto receive the sanction wouldcourt,mitted only

of the of her ownbe deprived havingNewport privilege
allselectmen the of new roads withinupon necessitypass

her in the first beinstance, butborders, effectually pro-
as as thehibited from well commissioners fromasking,

some of the ofthat construct-expenseportiongranting,
shouldan road beexpensive imposed upon Croydon.ing

958; 141;ch. Laws Peti-Laws of Sanborn’s1850, Comp.
38 N. H. 71.tion,

all theSo, too, the costs of before commis-proceedings
in intosioners, out two orlaying highways extending

are tomore be the iftowns, paid whereas,by county;
inthe road he a and hertown,only singlenecessary
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andout,to itor refuse layonselectmen petition neglect
the towncommissioners,the paysit is laidafterwards by
ofinstead county.tbethe entire costs of proceedings, the

148.9; Stat.ch.Stat., Comp.Rev. 52. sec.
there-we feel compelled,theIn of questionviewevery

should have beenin this casethat thefore, hold,to report
from theit wasthatset theaside, apparenton ground

had noCommon Pleasitself the court ofthatreport
no substantialto there beenit, havingauthority accept

in theand of new exceptactual out any highwaylaying
Pleasthe court of Commontown of and.single Newport,

ano to establish neworiginal jurisdiction highwayhaving
awithin the limits town.ofwholly single

It is not to be that there could have been anypresumed
commissioners,intention on the of in the casethepart

before the of the law a nominalus, to evade byprovisions
and formal inout of a new Croydon;laying highway

andindeed, stated, fullyseem to havethey carefully partic-
theall the and to showfacts circumstances goingularly,

ofof that theirnominal character part pro-completely
if tested.as a itswith view of validityceedings, having

A writ of certiorari must to theawarded,be quash judg-
ment in the court below.

awarded.Certiorari

xxxix. 6VOL.


