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lands,adjoiningagreementAn owners of tbo line betweenbetween that
executed,is,by surveyor,shall ascertained and athem be settled when

not,claimingall : inuponconclusive them and under them and as some
jurisdictions, merely strong ofevidence the line.

line,aup by surveyorto run presence byPossession a in the and direction
continued,parties, longof the question,without is evidence from which

mayjurya infer an agreement parties,of the run shouldthat the line so
be conclusive.

ofWrit to recover aEntry, of land in G-ilman-piece
ofton, lot No. in the secondpart 15, of hundredrange

lotsacre in the first division, about rodsbeing fifty-nine
and one rod and six feet wide at one andlong, end, two

six feet at therods other.
Plea, nul disseizin.
The demandant showed title in himself to thirty-three

acres of said lot, derived from John and Peter andDudley,
that thecontended demanded awere of saidpremises part

acres. He becamethirty-three owner of the land con-
to him in 1831. The tenantveyed February, had title to

lot 15,a of No. thein firstportion situaterange, directly
the demandant’s land. Hisopposite title was acquired
1856, and24, derived theApril from hereinafterPages,

named.
theIn demandant’s deed the course next to the tenant
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;described as “southwest on the line”was running range
the tenant’s deed the course next to the demandantand in

“ south, west,stated to hewas forty-seven degrees binding
on the rangeway.”

as the lots laid north-lines, out,The were runoriginally
the second ofeast and southwest: lots north-range lying

of the first It was conceded on the trial thatwest range.
to lot fifteen in the first andthe belongedrangeway range,

did claimdemandant not of it.the any part
In 1825 John and Peter owned in common lotDudley

in the second andfifteen, Samuel andBenjamin,range,
inEbenezer owned common lot fifteen in the firstPage

range.
that timePrior to the lots had beenrespective owned by

the and families for and itPage Dudley many years, did
not that had ever arisen as to theappear any dispute line

their lands.between
In the 1825year Benjamin to one ofPage complained

the that some had beenDudleys person theironcutting
and not after that noticeland, was thelong given by Pages

to the to run the line between them.Dudleys
theJohn and Peter owners of the inDudley, lot the

old and infirm men,second were and saidrange, they
but directed their two sons,could not who werego, of

and see to and attend to theit,toage, go running.
set the cameOn the with aParsons,day Pages sur-

and at themet the notified.veyor, Dudleys place Parsons
the line on what hecommenced said wasrunning the

side of the next to the secondupper way,range ofrange
and run from the corner started fromlots, onthrough that
in a and cameline, direction, out nearnortheasterly a pile

of a lot sixteen,•which was corner of andstones, which
the to this suit admitted a true cornerwasparties on the

side of the the asupper wayrange; leaving range belong-
to the lot in the firsting When camerange. they out

the dissatisfied thethemselves withPages line.expressed
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The demandant’s evidence then tended to show that a-
atverbal was that time madeagreement between the

and thatDudleys Parsons should run out the linePages,
about a week andthereafter, thatagain would abidethey

his decision. One of the witnessesby who was atpresent
the time testified that he understood from the thatparties
the second was to be the end of and that itrunning it,

toleft andParsons,was would abide his line.they by
tenant’sThe evidence tended to show that no agree-

madement was on that ofday, that,but soonany kind,
went seeafter, Benjamin to the andPage Dudleys,

that Parsons run the line and thatmightrequested again,
after somehesitation,the a second run-Dudleys, toagreed

thatand the andPages afterwards met atning, Dudleys
theof stones at timethe fixed.pile

then commenced the line at thatParsons point,running
on the side ofwas the next to thewhich upper way,range

lots, andof which was not insecond andrange dispute,
a direction,a line inrun in whatthrough southwesterly

on theto be side ofwas thesupposed uppér range way
in the thelots fifteen twobetween ranges; parties cutting

and the so as maketrees,the bushes to themarkingaway
seen and well defined.line readily

tended to show aboutThe defendant’s evidence that the
and theout,came before was allthey markingtime
established, theand the linefinished expressedPages

dissatisfied, and said would abidethey notthemselves by
while the evidence tended to showplaintiff’sthe running;

till afterdissatisfaction was thethat no expressed running
the and thatand hadcompleted, parties separated;was

the were concludeddissatisfied,then, although Pages they
haveit rather thanthemselves to anygive up,among

it.trouble aboutfurther
themarked,thus run andthe line wasAfter through

to that the uponevidence tended show ownersplaintiff’s
to the line without interruption,upsides occupiedboth
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and without from and tim-complaint either, woodcutting
ber as had until theoccasion,they defendant purchased,
in he1856, when extended his fence over the andlme,
included in Ms enclosure the demanded whichpremises,
are a of land line,above thisstrip and boundeddirectly
on the it;lower side while the defendant’s evidenceby
tended ato show over the line on severalcutting occasions

some of the but notby with thePages, of theknowledge
There was no evidenceDudleys. of contract orany agree-

ment between the after the closeparties, of the second
running.

There was evidence inmuch the cause, and a dealgood
that was ascontradictory, to where the trueparticularly

lines were.range way
After the evidence was all in on both the counselsides,

for the defendant therequested court to instruct the jury
as follows:

There is no evidence in case,thecompetent totending
such an to abide theprove agreement Parsonsby line,

before or at the time of the second as was bind-running,
on theing parties.

If the find thejury whole evidenceupon that at the
time the onparties the of theseparated, second run-day

the line was not establishedning, thenby agreement,
there is no evidence in the ease from which the jury may

aninfer line.agreed
Occupation treesby cannot constitute ancutting agree-

ment which the boundaiiesby of land can be altered, but
is evidence from which theonly find anjury may agree-
ment; and if the thejury, occupation,notwithstanding

there wasbelieve no then theactually agreement, agreed
line fails.

If the occupation constitute an thismay agreement,
be,cannot unless the is all one and notoccupation way,

on the other side.interrupted by any occupation
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at thefind that theIf the should Pages agreedjury
stillthe second theyfirst to abide running,byrunning

ifnot the second they disagreedwere bound running,by
madeafterwards anyit on the and never agree-to ground,

ment to abide it.by
■ atwasIf find that the line uponthe should agreedjury

in thisit cannot avail thesecond plaintiffthe running,
theland fromwhatever the tookbecause,case, Dudleys

does notvirtue of the appearalleged agreement,byPages
the landis,the thatbeen toto have conveyed plaintiff’;

his deed is in the secondthe took range,which plaintiff by
the thethe southeast alland is bounded on way by range

land vir-and Peter owned any byIf John Dudleyway.
the cannot hold itthe plaintifftue of alleged agreement,

conveyance.except by express
terms,in those butdid not instruct theThe court jury

in that there was com-them, substance, evidence,charged
as show anto considered tothem,be bypetent tending

the line time,for Parsons to run the secondagreement
it; and that if foundand for the to abide theyparties by

fifteen,lot number inthe the owners ofthat Pages, being
thethe and Dud-first with way,the rangetogetherrange,

in the secondfifteen,of lot range,ownersleys, being
run and establish thethat Parsons should rangeagreed

linethem, admitted to be thewhich wasline between
and lineside of the the betweentheupon upper range way
established it accord-their and Parsons on andwentlands,

one ofthe was not revokedand by anyingly, agreement
marked, and estab-run,the the line sobefore wasparties

theline thus fixed the execution oflished, the by agree-
and theirment would be theupon parties gran-binding

a one,if verbaltees : That the anyagreement, any, being
it at timethe had the to revokeone of parties anyright

established,finished andthe line was runbefore through,
but not afterwards.
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made,wasif that no suchOr, foundthey agreement
line,the after-but the dissatisfied withparties, though

anwards in it would be Thatit,acquiesced binding:
or theeitherbe by positiveacquiescence agreement,might

each other as to makeconduct towardssoparties might
their from which the find anacts evidence jury might

the linethat if the cut toupagreement; Pages repeatedly
had from 1825side, occasion, 1856,one as totheyupon

and thewhen the defendant did thepurchased, Dudleys
same the side the same with thetime,otherupon during

andfull of each where the lineparty, knowingknowledge
andwas, and without without incomplaint, trespassing

each this wouldother, be evidence fromany way upon
which the would at to findbe anjury liberty agreement,
but that to be evidence,such must be uninter-occupation,

and undisputed:rupted
That, there no about the titlecontroversybeing upon

either and no that the demandedside, dispute premises
the andline,are above Parsons bounded on the lower

that line inside if found that was establishedit,by they
as the linecourt,either of the stated theways by range

thethe side of the demandant wouldupon upper range,
verdict.entitled to theirbe
the a witnessIn the course of Nathanieltrial, Dudley,

testified afterfor the on cross-examination thatplaintiff",
that before the hadthe second on day, partiesrunning,

he that he should runtold notseparated, Benjamin Page
thelines that one reason he madewhythe anymore;

had to the Theremark thatwas, agreed running.Page
to thefor the defendant then have wit-counsel proposed

tohe heard from others inness state what had regard
foras another reasondissatisfied,Benjamin Page being

ruled itthe courtremark buthis the to Page;making
defendantand theinadmissible, excepted.

defendant, andthea forwas witnessBenjamin Page
thefirst whenthe of thetestified that on running,day
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came aout at of liestones,parties pile thought nothing
was said about running again.

The counsel for the defendant then to theproposed
witness this Did make atquestion: anyyou agreement
that time ? The thewas toquestion objected by plain-
tiff’s as and the court ruledcounsel, it outbeing leading,

that to which the defendant’s coun-upon ground; ruling
sel excepted.

The areturned verdict for the and thejury plaintiff,
defendant moves to set the same aside, and a new trial,for
for error in thesupposed and instruc-foregoing rulings
tions of the court.

and E. A.Bellows, Hibbard, for the defendant.

andVaughan,Stevens for theWhipple, plaintiff.

AnJ. theBell, lineagreement be­fixing dividing
tween owners is theadjoining binding, although agree­
ment is Prescott v. 12 N.by Hawkins, H.parol. 26, and

;cases there cited­ v. H. ;7 N.Day, 467­ v.CloughEnfield
15 H.Bowman, 511;N. v. 21Carlton H.N. 301.Redington,

A like between owners ofagreement lands,adjoining
that the line between them shall be ascertained and set­

atled whenis, executed,by conclusivesurveyor, upon
them and all under them. Sawyer v.claiming Fellows, 6
N. H. and eases107, there cited. Possession to aup
line is evidence from which a infer such anjury may

Richardson, Chief Justice, v.agreement. Day, 7Enfield
N. H. 468.

The of the court -was in strict accordance withcharge
decisions;these that the parties that a sur-agreemight
should run and establish the line, and ifveyor the sur-
in of such andveyor, pursuance whileagreement, it was

didunrevoked, so markrun, and theestablish line, the
and theirparties would it;be bound but atgrantees by
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and establishedruntime linebefore the was actuallyany
wastherethateither revoke theparty might agreement;

asconsider,them toin the case forevidence competent
estab-such an and consequenttotending prove agreement
he sotoif the factslishment of the and foundline, they

the line was on the parties.binding
bothbyIf line athe was run employedby surveyor
line,hiswithout to be bound byparties, an.agreement

run,as theylineand the to theafterwardsparties agreed
would be bound it.by

withthe at the time were dissatisfiedpartiesThough
onand eachline, it,the if in party,yet, they acquiesced

andlineas he had to theside, cut, occasion,his own up
whatno further, 1856;from 1825 to and each knowing

itdone thewas so neither madeother, complaint,by any
itwould be if deemedevidence from which the jury, they

line;thesufficient, find an to abide bymight agreement
but such must beevidence, uninterrupt-to beoccupation,
ed and undisputed.

in theThis statement of the aslaw, substantially given
fact,seems us the ofto correct. As tocharge, question

there the towhether was evidence before jurycompetent
the sur-an and settlement the lineofprove agreement by

or the the courtthe defendantsbyveyor, parties, requested
to instruct the that there was evidencenojury competent
to an Par-to abide the line runprove agreement by by

eithersons, before or after it run.was
It seems to us, case,to the there was noaccording

foundation for this It is there said the demand-request.
ants’ evidence tended there a verbalto show that was

between the and the that Par-agreement Dudleys Pages
sons should run the hisline, and would abide bythey

to showdecision; while the defendants’ evidence tended
that It isno of kind made thatwasagreement day.any
now contended that the P. the own-sons of J. & Dudley,

were noters, authorized to make such agreement. They
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were directed to and see to and attend to theonly it,go
It was for the consider thetorunning. competent jury

relations of the the situation andof the ownersparties,
of the the acts of the at the successiveproperty, parties

in connection the of thewithrunnings, acquiescencelong
interestedparties since, if that asthey proved,regarded

in a construction and uncertainputting the looseupon
directions, and to determine if the usedlanguage gave

to the line. It could not withauthority uponagree pro-
be said there was no evidence of suchpriety authority.

As to the second instruction it notwas war­requested,
ranted the andstated,facts we think the rule laidby
down to the on that the wascourt correct.'jury point by

is an aevidence of to line.Long acquiescence agreement
6 469­;Rockwellv. Wend. Jackson v. 7Adams, Ogden,

Johns. 245.
The fourth and fifth instructionsthird, were substan-

to the The if there anlast, that wasjury.tially given
line it cannot avail the he is lim-becauseagreed plaintiff,

ited his deed the line,to true was not called forby range
the the deeds it that theevidence.upon By appeared

&land P. to andJ. Nathanielconveyed by Dudley Dudley
him the was south-demandant,to bounded towards theby

athe line Ineast southwest.rangeby running giving
to these deeds it is for the courtconstruction competent

the of at the as under-time,to consider condition things
far as are the evi-stood the so enabledby parties, they by

it;dence do and if it that the location of theto appeared
doubt,lino in and had settledhad been been byrange

the the deed beowners,withagreement adjoining might
to the land the lineconstrued bound conveyedfairly by

it less than thesettled,thus whether included more or
embrace; term,line since thewouldrangeoriginal range

line, line,to the or to theapply sup-might original range
as theline,posed byestablishedrange parties.
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The Miller,case of Robinsonv. 37 Me. is relied on312,
the as the that theby defendants, principleestablishing

can derive no from the toline,plaintiff advantage agreed
as no is made inwhich, such, deed;reference his that to

allow him to under therecover line is to contra-agreed
dict or the and ofvary plain unambiguous stipulations
his deed, and to in ahis manner unauthor-enlarge grant
ized law.by

The counsel did not advert to the differenceprobably
between the views of the courts of Maine and Massachu­
setts, and those of the courts here and in some other
States, on this In the first named ansubject. States agree­
ment of to establish a line is not conclusive.parties It is

evidence of themerely of the linestrong thusaccuracy
established. v.Whitney 153;15 Mass.Holmes, v.Gove

4Richardson, Greenl. 9327; ;H.N. 477­ v. Bul­Sparhawk
1lard, Met. ;95­ v. 1 Met.Stone,Clark 378.

theHere, if on the lineparties which isagree range
their as between it is thethem, line con-boundary, range

and whenclusively, of the linethey speak theyrange
well be understood as that line.may ifThere,meaning

the on a line as the it isparties line, not, evenagree range
as them,between the theline, but isrange agreement

evidence that the line is the truemerely line,agreed range
and when the heof the line must beparty speaks range
understood to refer to the true line.

The result from our decisions seems most reasonable
and since it can that thebesatisfactory, hardly supposed

heseller the whichland,of same description byusing
settled,his line asit,holds would not intend to toconvey

ad-or that he the thewould not intend to togive buyer
of as a line.his settlement tovantage disputed

and it can-inadmissible;evidence isHearsay generally
asked, others havecross-examination,not be even on what

ascertain a reasonsaid, the is toobjectthough apparent
Aanother fact.for the andparty’s recollectingnoticing
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witness askedbe ifmay that said at theanything was
time enables him to askedrecollect, but he cannot be
what said,was' if that would introduce other-testimony
wise The was,toimproper. question Nathaniel Dudley
therefore, disallowed.properly

The toquestion Benjamin was evidentlyPage leading.
It was to avoid theeasy objection any agreement—Was
made ? whom ? at what time ? ifby or What, any, agree-
ment did make, and when ?you

the verdict.onJudgment

Hill v. Gilman.

prescribeThe statutes of this State manner in mortgageswhich the which
must,goods recorded,of and chattels shall be executed and in general,

strictlyhe complied with.

to,requiredthe statute the mortgage"Where to he and that the cer-sworn
justicetificate of the who administered the oath should be recorded with

administered,mortgage, appearedthe and it that the oath had butbeen
inadvertence, certificate,justice, throughthe neglected to andsign the

certificate, Held,mortgage,the thewith defective was thus recorded —
creditor,againstthat it was invalid a bond prop-attached thewhofide

notwithstandingerty, he had knowledge mortgage appearedof the as it
upon the record.

forTrespass, and one oftaking awaycarrying yoke
theoxen, to be of thepropertyalleged plaintiff.

the 6th ofOn P.1857, Parrar madeday January, Joseph
to the a ofplaintiff certainmortgage personal property,

said oxen, then owned to secureincluding Parrar, theby
of his note to the for thepayment promissory plaintiff

sum of $288.
The was in due form in allmortgage exceptrespects,

that the certificate of the oath to have beenpurporting


