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may, judg-indictment on trial or arrest ofunnecessary in anwords
ment, goodif the berejected surplusage, indictment will afterasbe

out.striking them
one,an indictment is a complicatedin com-offence describedthe"Where

circumstances, offence,is aneach ofin itself various whichprehending
offence, described,greater may becharged a thus con-withrespondenta

inof contained it.degreeone lesserofvicted
assaulting and in theobstructingfor an officerindictment serviceanUpon

' had formay battery only.be anda conviction assaultprocess,of
indictment,anjurisdiction of such it is not necessarycourtthegive,To

magistrate;examination apreliminarybe a before and atherethat
batteryand not thesimply,it for assault does oust courtuponconviction

jurisdiction.of

and anIndictment, for officer.assaulting obstructing
that the with foi’ceindictmentThe charged respondent,

one Charles Parker,in and H. onearms, upon beingand
inof the and thethe deputy-sheriffs county, beingof

in ahis office the service of warrantexecution oflawful
ofunknown,certain Samuel Fowlerwhompersonsagainst

a ain criminal foundedone, case, upon complaintwas
unknown, of said Samuelsaid whompersonsagainst

the crime of andone,was for assault battery uponFowler
him,did make an and theassault,B.Williamone Hodge,

“ beat,then there bruise,did andParker,H.said Charles
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executionwound and ill and in the due and lawfultreat,
of his said did thenoffice, warrant,in the service of said
and there and andobstruct,unlawfully knowingly oppose

and the Parkerhinder, other to said Charles H.wrongs
then did,”and there &c.

the trial there was evidence which the courtUpon upon
instructed the that in the in-the warrant referred tojury
dictment heldand the officer was and void.by illegal
The were further that if the defendantinstructed,jury
was of an and the officer,assaultguilty battery upon they

a andunder this find verdict for assaultindictment,might,
there was no evidence thatbattery, prelim-although any

had hadfor an assault been abeforeinary proceedings
of thejustice peace.

A verdict and thereturned,for assault beingbattery
counsel filedfor the prisoner exceptions.

D,L. for theSolicitor, State.Sawyer,

JBatchelderand Eastman, for the respondent.

Eastman, J. in anAll words indictmentunnecessary
on trial or arrest of be as sur­may, rejectedjudgment,

if the indictment will beplusage, good upon striking
them out. 31 521;State v. N. H. Wharton’sBailey, Cr.

165;Law 1 238;Ch. Cr. Rex v. EdwardsLaw &
Morris,Leach v. 4 Pick.;127­ Commonwealth Arnold, 251;

Hunt,Commonwealthv. 4 Pick. 252.
“inout this indictment theBy words certainstriking

“unknown, of whom,” and the wordspersons was one
“and the words, said of whom”again, persons unknown,

“and was one,” and the indictment is in form, asproper
founded section 5,upon 217, Revisedchapter Statutes, for

and the officer.assaulting obstructing
If distinct and offences are incontained oneseparate

incount an indictment, will be arrested. Statejudgment
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184; 168;v. 8 H.Nelson,v. 28 N.Fowler, H. State N.
2 ;v. Mass. 163­ Roberts,Commonwealth v.Symonds, King

4 2226; ; ;2 983­ Mod. 103­ P. C.,Carth. Burrows Hawk.
2.25,sect. ch.89, b.

But the in the is awhere offence described count com­
in itself circum­one, variousplicated comprehending

is an aoffence,each ofstances, which respondent, charged
beoffence, described,a thus convicted ofwith maygreater

in it. Cr.of contained Wharton’s Lawone lesser degree
250;1 Cr. v. Rice141; Law State97, Gaffney,Chitty’s

164;8 H. 2 East’s P. C.431; v. Nelson, N. 515,State
; 1 88.516­ Leach

murder aan indictment for convictionThus, upon may
Hale 449­ 2; 302;had 1 Hale 1be for Ch.manslaughter;

167; an251; indictmentuponCr. Law Wharton for
aand conviction for v.larceny, Peoplelarceny.burglary

; 1386­ v. 361;Wend. State Greenl.McGowan, Cooper,17
250. underSo,1 Cr. Law an indictment forChitty’s

foundtherobbery, respondent maybe guiltyhighway only
736,534;1 2 P. 784.Hale East C.of larceny.

an with intent to thekill,indictment for assaultIn an
assault andbe convicted of battery only.offender may

242. And in State; v. 5 Ohio v.State,97­ StewartWharton
it held where an indict­2 Iredell was thatMorrison, 9,

and anrescue,a also assaultcountin one chargesment
is ifand defendant convictedtheand generally,battery,

bad,are uncertain or theseas the rescuetothe averments
andand theimmaterial,as superfluousbemay rejected

the verdict asto pass judgment uponcourt proceedmay
andan battery.for assault

that a minor offence issame wherethe principle,Hpon
a the be ofin defendant may acquittedincluded greater,

it is laid down informer,and convicted of thelatterthe
ana misdemeanor for officerthat, inWharton, assaulting

of his and obstruct-the execution duty, therebywhen in _
defendant convicted of thethe bejustice, maypublicing
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onThe164. juryCr. LawWharton’sassault.simple
ismuch as proved,sofind a verdict onthe trial may

if therefails,evidencein thethat whichpartrejecting
1afoundation for charge.still sufficient legalremains

304; Whar­5 East;232­ v. Osmer,Cr. LawChitty’s King
ton 97.

forstatuteset forth in thethe offenceIn describing
ofservicein thean officerand obstructingassaulting
ofaas partto the assaultit isprocess, necessary allege

maketois the circumstancesthe offence. It one of going
theand obstructingthe offence ofup resistinggreater

whenis of itself an offenceofficer, independentlybut
withconsidered. The indictment here—after dispensing

theinalluded—iswords to which we haveunnecessary
andassaultusual and and sets forth anform,prescribed
theanand obstruction of the officer inbattery, serving

warrant. The evidence theto substantiate greaterfailing
re-court,the under the of theoffence, instructionsjury,

turned a verdict for an assault and The verdictbattery.
thea so as make it onone,is not to objectionablegeneral
theof variance from the but forproof, specificground
in-and to theassault according specialbattery simply,

lesser offencethe a for astructions of court. It is verdict
thein a and as such is sustainedone, byembraced larger

reason of; and if to itauthorities there is no byobjection
court,theof the statute and the ofthe practiceprovisions

that in assault andcases of battery preliminaryrequiring
a of the peace,must be had before justiceproceedings

stand.the verdict may
an in­that32 was held285,In State v. N. H. itHilton,

mustthe statuteassault and underdictment for an battery
and warrantashow that complaintuponproceedings

re­and that thehad,a the werebefore ofjustice peace
Pleas.of Commonto the courtwas bound overspondent

indictmentdraw thecase an made tothat wasIn attempt
error aa clericalan to butkill,for assault with intent by



CARROLL.100

».State Webster.

material was so that asomitted, the indictment stoodpart
one for assault and was hadand the trialsimple battery,

it as such. And hence it fell withinupon the condemna-
of thetion statute of an indictment abeing for simple

assault and withoutbattery, any preliminary proceedings
asset forth so to the Common Pleas jurisdic-being give

It is not in the in thatintimated,tion. deliveredopinion
that, had theease, form,indictment been in for anproper

kill,assault with intent to it would not have been upheld,
the would seem tobut be the inference from thecontrary

thatobservations were made. The decision in that case,
therefore, is no embarrassment to the here.prosecution

isWe think it that the statute toquite plain applies
assaults and batteries the intention toalone,simple being
the ofconfine trial such offences theto of peace,justices
to an and to an inindictmentsubject appeal, aggravated

areeases where the offenders bound over. It does not
to a ofoffences, whichapply higher description necessarily

an assault andincludes such as an assault withbattery;
to an assaultkill,intent with intent to anravish, assault

•and false and an assault andimprisonment, obstructing
An indictment inofficers. be found all such easesmay

without examination abeforeany preliminary magistrate;
if the trial theand evidence fails to sustain theupon

indictment to the full the areextent, court not thereby
ousted of their Thejurisdiction. find thegrand jury

as it them,matter before and to the courtappears present
an offence,an indictment for which norequires prelim-

a thebefore of andproceedings justice ofinary peace,
■whichthe court have in the instance;firstjurisdiction

it is inand that not affectedjurisdictionhaving any way
the theresult of trial.by

Such was the character of the trial inindictment and
case,the and we see no therereasonpresent whygood

should not be
on the verdict.Judgment


