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Cross Gannett.v.

A scire that court which hascan issue fromonlyfacias
it Weis founded.of the record whichpossession upon

andthis suit,have no here which to foundrecord upon
it must dismissed.beconsequently

Cross v. Gannett.

by mortgagea note secured a of realupon promissoryofrightNo action
6, 181,estate, of ofchapterthe section the Re-provisionsexists under

limitations,Statutes, mortgagestatute of theagainst the whenasvised
foreclosed, proland tanto in ofapplied paymentand the thushas been

note.the
against the a ispromissoryof action endorser of noterighttheWhether

bar, by mortgagethe reason of a tobeyond givenstatuteextended
maker, qumre?liabilitythe of thesecure

de-is an action of theassumpsit, broughtThis against
certainas of notes which werepromissoryfendant endorser

Hall defendant,Maturin B. to the oroneby eighteengiven
and made to orthe defendantnineteen years payableago,

of the notes Hall executed theAt the time toorder. giving
of certain real estate in inadefendant mortgage Benton,

defendant en-their Theto secure payment.this county,
anddemand and transfer-notes, notice,thedorsed waiving

and at thedate,Bell soon after their samethem tored Joseph
the Bell afterwards,to Belltime transferred mortgage.

andsold delivered theand seventeen or eighteen years ago,
since,whothe and moreand to plaintiff,notes mortgage

the to redeem theforeclosed rightthan fifteen ago,years
and for the of this case only,purposemortgaged premises;

whetherand have the thesettled,to question plaintiff’s
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claim the defendant his ofagainst indorsements theupon
notes is barred limitations,the statute of the defendantby
admits that the of wasvalue said notpremises sufficient

to said notes. offully All the notes becamesatisfy due
more than ten before the ofcommencement thisyears
suit. The has not been and themortgage discharged,

is still the said notes,owner ofplaintiff andmortgage
It was the thatpremises. agreed if,mortgaged by parties

these facts, the court be thatupon should of theopinion
action was not barred the statute of limitations, theby
cause should stand trial;for otherwise should bejudgment
rendered the defendant.for

Hibbard and for theFelton, plaintiff

J. S. for theBryant, defendant.

• The of theJ. statuteprovision whichuponSawyer,

this ease is contained in 6,sectiondepends 181, ofchapter
“the Nevised Statutes, and is as follows: Actions upon

notes secured beby may so asmortgage brought, long
the is entitled to commenceplaintiff action theany upon
mortgage.”

It is clear that the the notes,on whetherremedy against
endorser,the maker or is barred. theWhen be-plaintiff

came the absolute owner of the premises,mortgaged by
foreclosure, no action couldthe afterwards be commenced

the as such, within the of theupon mortgage, meaning
ofThe the isstatute. toobject provision manifestly

the of the of the note,make holder suitremedy by upon
with hecoextensive that which has action theit, by upon

for the of of thepurpose applicationmakingmortgage,
of thefor the debt secured it.pro byland tanto payment

the he has thevirtue of foreclosure already appliedBy
at the time of foreclos-extent of its valueland, to the

in in the Thein or of notes.wholeure, part,payment,
xxxix. 10VOL.



GRAFTON.142

v.Cross Gannett.

hasas a is and becomeofficio,conveyance mortgage functus
the thethat if after fore-absolute. It be plaintiff,may

closure, the hehad disseized ofbeen premises,mortgaged
in a to recover his countseizin,writ of uponentrymight,

havethe as still and thisopen, perhaps,might,mortgage
the But if thisso,the effect of a waiver of foreclosure.

would furuish no for that his electingground holding by
as hethus to treat the still had restoredopen,mortgage

his on the notes the statute bar. Theremedy against
theaction which he is entitled to commence mort-upon

the must be under-statute,within the ofmeaninggage,
enforce the thestood to be one tobrought security upon

for the of the andebt,land payment byby’foreclosure
the land for that and not oneof purpose,application

to vindicate the title under thebrought againstmortgage
a disseizin the foreclosure. When noto actionsubsequent
lies the to foreclose it in order toupon mortgage apply
the land to the of the because it has alrea-debt,payment

so a foreclosure,been the is nody applied by plaintiff
entitled to an thecommence action upon mortgage,longer

statute,as the the and he is en-such, within ofmeaning
maintain the it wouldtitled to his action notes afterupon

be barred so as he has such ofotherwise only long right
action theupon mortgage.

Another is the which thecase,question presented by
ameet,find it difficult to if there wasplaintiff might

thefor it: whethernecessity namely, specificconsidering
account of the of action on theon which rightliability,

as this ofis to be considered extendednote by provision
same as that whichStatutes, must not be thethe Revised

in thisis to secure. Thethe mortgage,givenmortgage
the maker.to secure of the Thecase, was liabilitygiven

the endorser. It ad-on the ofaction is liabilitybrought
the statute can construedbe tomits of whetherquestion

than that an actionmean more bemay brought,any thing
the sonote,on of upon longaccount specific liability,any
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as tbe is entitled to an action theplaintiff maintain upon
as this,for the samemortgage, security Uponliability.

wehowever, no the otherexpress opinion. Upon ground,
the of is ofright action barred the statute limitations.by

theJudgment defendantfor

Ford v. Holden.

If the selectmen,abatement of bytaxes requestthe at the of personthe
assessed,against theywhom are is to an excusingbe considered from

taxes,paying within the meaning of the clause of the constitution
which excludes from voting paupers personsand excused payingfrom

request,taxes at their operates only disqualifyown it to him aas voter
political assessed,during yearthe for the taxeswhich were and not as a

perpetual disfranchisement.
selectmen, check-list,revisingthe in theWhere refuse to insert the name

personof a untilapplying, payhe shall amount ofthe taxes assessed
abated,against him in previous years moneyand thus the paidso may-

received,moneybe in anrecovered back action for had and against the
selectman into hands was paid, notwithstanding personwhose it the
applying right grounds,had no to othervote on and the selectmen acted

motive;honestly although,and corrupt broughtwithout and before suit
money, paidor demand made for the it thehad been into treasurytown

as to themoney belonging town.
case,broughta demand before suit is innecessaryIf such it is sufficient

by attorneyif made the retained to thecommence suit.

for had andAssumpsit, received. themoney Plea,
issue. The facts onappeared trial. Atfollowinggeneral
of inthe time the election 1856 thepresidential plaintiff

was a citizen and resident of the town of en-JRumney,
vote there at thattitled to election unless disqualified


